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Synopsis of Report of Coordinator Eastman Rec- 
ommending the Regulation of Motor and Water 
Carriers, and Certain Amendments of the 
Interstate Commerce Act 


HE second report of the Coordinator discusses the need for Federal 

legislation to regulate the transportation agencies other than the rail- 
roads and to promote the proper coordination of all means of transport. 
It also considers whether and to what extent the regulation of the rail- 
road should be relaxed. The conclusion is reached that both the water 
lines and the motor trucks and busses should be brought under a 
greater degree of regulation; that the aim should be to obtain a well 
knit national transportation system,-with each form of transportation 
playing its appropriate part with a minimum of waste and duplica- 
tion; and that to achieve this end Federal regulation should be ecoordi- 
nated in the hands of the Interstate Commerce Commission. Facts 
with respect to the air carriers and the pipe lines are presented, but 
without recommendations as to legislation. All of the proposals of the 
railroads for relaxation of their regulation are analyzed and most of 
them are rejected, but it is proposed to restore the Fourth Section of 
the Interstate Commerce Act to the form which it had prior to the 1920 
legislation, and to give less latitude in the filing of reparation claims. 

The Coordinator is studying whether and to what extent the var- 
ious forms of transportation are receiving an actual or virtual public 
subsidy and, if so, what should be done about it. So much intensive 
research has been required, however, that this subject is reserved for a 
subsequent report. Labor conditions will also be discussed later, and 
there will be further consideration of the protection of the public safety 
and convenience in the use of the highways. 

At the outset of the report, it is shown that between 1920 and 1932 
at least 25 billions of capital went into the development of transporta- 
tion facilities in this country. About as much was spent in one way or 
another on other forms of transportation as had been invested in the 
railroads up to 1920. Since that year, however, the railroads have in- 
creased their investment by nearly one-third. This enormous increase 
in transportation facilities has led to a bitter struggle for traffic, not 
only between the different forms of transportation but within each 
group, and this struggle has been intensified by the depression. This 
situation imperils the financial stability of the national transportation 
system, threatens wages and working conditions, and creates a demorali- 
zation in rates and charges which in the long run is a menace to com- 
merece and industry. 

The view that something should be done about this situation has 
continually gained in strength and is now commonly held. There are, 
however, two schools of thought. One is that the other agencies of trans- 
portation should be brought under Federal regulation to much the same 
*xtent as the railroads. The other is that the thing to do is to let down 
the bars of railroad regulation. 
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The report finds that the experience of the past, not only with the 
railroads but with all industry, and not only in this country but in 
other parts of the world, shows which course to take. In the early days 
of railroads we relied upon free competition as the means of public pro. 
tection, and the result was bankrupt and unsafe railroads, bad labor 
conditions, flagrant favoritism in rates with the benefit going to the big 
shipper and the big community, and an uncertainty and instability 
which demoralized business. Public regulation was imposed quite as 
much to cure the ills of unrestrained competition as to curb the exac- 
tions of monopoly. Of late the country has begun to discover that com- 
petition can also require restraint in industries which were not supposed 
to be affected, like transportation, with the public interest. 

The conclusion is reached that the entire transportation industry, 
including the other agencies as well as the railroads, is in need of the 
guiding hand of Government control if a threatening chaos is to be 
transformed into order; and this is the conclusion that has been reached 
quite generally in other countries. The object of such control is not the 
protection of the railroads only, but the proper protection of every 
form of transportation. They all have their parts to play, for each of 
them can do certain things better than any other agency. The problem 
is to find their appropriate functions, protect them in the performance 
of such functions, prevent wasteful duplication of service without elimi- 
nating such competition as is economically sound, and promote a sys- 
tem of stable rates which will reflect the lowest costs of good service but 
afford the necessary foundation for credit. It is too much to expect 
that all of the present facilities of transportation in each group ean sur- 
vive, for there are many which are now without economic justification, 
but out of the present confusion and waste a sound and well coordi- 
nated system of transportation can be built. 

The agency to achieve this result is believed to be the Interstate 
Commerce Commission. If transportation is to be coordinated, regulation 
must be coordinated, and the Commission is the natural and appropri- 
ate agency for that purpose. It has been in existence for nearly half a 
century, and few governmental bodies have stood the test of time as 
well. No other agency has the organization or the necessary experience. 
The regulation proposed will have the best chance of success in its 
hands. 

Conditions in the water carrier industry are described in detail, in- 
eluding coastwise and intercoastal operations and those on the Great 
Lakes and inland waterways. While there has been some public regu- 
lation of water carriers, it has been incomplete and ineffective. The 
routes are over-tonnaged, there is much cut-throat competition, the car- 
riers have for some time been in poor financial condition, much of their 
equipment is old, and they lack funds for replacements. Sentiment in 
favor of greater public regulation has grown within the industry and 
among those whom it serves. It is particularly needed to control en- 
trance into the business, prevent demoralization in rates, protect the 
common carriers against unfair competition from contract carriers and 
even more from boat lines controlled by industries, and promote coordi- 
nation with other forms of transportation. 
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Conditions in the motor carrier industry are also described at length. 
It is shown that trucking is disorganized and much of it is in an eco- 
nomically unsound condition. The small scale of operations, the ease of 
entering the business, and the presence of three highly competitive types 
of operators (the common carrier, the contract carrier, and the private 
carrier) are the reasons. There are thousands of little operators, with 
a very few trucks or even a single truck. Many of the truckers are 
poorly trained and inadequately financed, and some are irresponsible. 
Too often rates have been demoralized by operators with little knowledge 
of costs or driven by sheer financial necessity to quote rates known te 
be unremunerative. The financial depression has drawn many unem- 
ployed into the business, has made many second-hand trucks available at 
low prices and has demoralized labor conditions. The bus industry is 
better organized, but is far from prosperous. 

The motor trucks fill a need for expeditious, frequent, and special- 
ized short-haul service which the railroads were unable to meet. For 
some time the railroads were not greatly concerned by this competition 
and took few steps to meet it. With the improvement of the trucks and 
the tremendous expansion of hard-surface highways, the number of ope- 
rators and the range of their operations greatly increased. They were 
helped by the railroad rate structure, which recognizes value as well as 
cost of service, with the result that the higher-valued commodities and 
the shorter hauls pay higher rates, relatively, than the lower-valued 
commodities and the longer hauls. If fixed on a strict cost basis, it is 
probable that many of the rates would be higher than they now are and 
many others would be lower, some of them much lower. The country 
has in general approved this method of making railroad rates, believing 
that it tended to place the burden where it could best be borne, and 
much the same method has been followed all over the world. However, it 
favored truck competition, since it made the traffic vulnerable on 
which the relatively higher rates are charged. 

The railroad response to this competition was tardy, but the ten- 
dency toward drastic and widespread reductions in railroad rates is now 
% pronounced that it is causing serious concern to the truckers. In mak- 
ing these reductions, the railroads proceed on the theory that any rates 
necessary to regain traffic can be justified, if they more than cover ‘‘out- 
of-pocket’’ expense. Having no non-competitive traffic to furnish re- 
serve strength, the trucks can not apply that theory as fully or as ef- 
fectively as the railroads, and the same is true of the busses and the 
water lines. However, the trucks have continued to gain traffic, so that 
it is estimated that in 1932 their traffic was about 44 per cent of rail in 
terms of tons originated, and 12.7 per cent in terms of ton-miles. This 
wnderstates the effect of their competition, because the railroads have 
lost much revenue to traffic which they carry at reduced rates made to 
keep or regain traffic. All told, the losses to rail and water carriers 
probably amount to several hundred millions of revenue per year. 

Intercity busses are estimated to have performed 37.1 per cent as 
much service in 1932, measured in passenger-miles, as the railroads. 
However, the railroads have lost much more traffic from the private car 
than from the bus. For some time they made little effort to improve 
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their service or lower their rates, but now they are beginning to develop 
radically new equipment and service, and are cutting passenger fares 
drastically. These developments have greatly alarmed the bus 
operators. 

Coordination between the railroads and the motor vehicles has not 
gone very far, but is increasing. Many of the railroads have gone ex. 
tensively, through subsidiaries, into truck and bus operation, and are 
using the new means of service as a substitute for or to supplement their 
rail service. The facts in regard to this development are presented at 
length in an appendix. The opportunities for desirable coordination 
are very great. 

The report contains a statement in regard to experience in other 
parts of the world, which is amplified in an appendix. The situation is 
much the same there as here. The present tendency is in two directions. 
The railroads have discovered that drastic regulation of the trucks is 
not a cure for their own troubles, and are turning their attention to im- 
provements in their own equipment and service, and to the readjust- 
ment of their rates. This movement has gone farther in some coun- 
tries than here. On the other hand, the public authorities are directing 
their attention to the coordination of all of the transportation agencies. 

The public interest in transportation is summarized as requiring: 
(1) A minimum of outright duplication of facilities or services; (2) a 
transportation system which is well organized and functions in an 
orderly, dependable way, rather than one which is unstable, uncer- 
tain, and a breeder of discriminations; (3) responsibility, in both a nar- 
row and a broad sense; and (4) financial stability and good eredit. 

The very extensive efforts of the States at motor carrier regulation 
are described, and amplified in an appendix. It is also shown that pub- 
lic opinion in favor of Federal regulation has been steadily increasing 
and that now the need for such regulation is virtually conceded within 
the industry itself, as shown by its attitude toward the N. R. A. Codes. 

The most serious argument against Federal regulation of motor 
carriers is found to be the question of practicability, owing to the multi- 
tude of small operators. This question is discussed at length, the State 
experience is analyzed, the possibility of help from the industry itself 
is considered, and the conclusion is reached that while many difficulties 
will be encountered, they are not insurmountable, and the experiment 
ought to be tried. 

The public effects of regulation are also discussed. It is found 
likely that it will somewhat lessen the flexibility of truck operations and 
set up requirements which small or poorly financed operators will be 
unable to meet. But it will produce benefits which will more than com- 
pensate, by promoting a more orderly conduct of the business, lessen- 
ing irresponsible competition and undue internal strife, encouraging 
the organization of stronger units, and otherwise enabling the industry 
to put itself on a sounder and more generally profitable basis. It will 
help the common earrier particularly. a 

Some shippers will lose the unreasonably low rates and the privi- 
leges of driving hard bargains which they have enjoyed, but all will 
gain the advantages of fair, known, and stable rates. The smaller ship- 


per 
the 
wat 


in ¢ 
for 
and 
mov 
mer 


stab 
Hov 
pan 
atte 
on t 
just 
gain 
jun 
agel 


lic f 


N.E 
othe 
pore 
that 
bety 
volv 
port 
nati 
for 

beer 
cont 
that 
ager 


The 


part 
wate 
rier: 
note 


and 





itself 
ulties 
ment 


‘ound 
; and 
ill be 
com- 
»ssen- 
aging 
ustry 
t will 


privi- 
| will 
ship- 


MARCH, 1934 181 





per will in particular be helped. Public advantage will also result from 
the opportunities which regulation will create for coordinating rail, 
water, and motor services. 

While railroads should be permitted to use trucks and busses freely 
in connection with their rail service, there appears to be no present need 
for encouraging a movement toward absorption by them of truck, bus, 
and water operations. Railroad credit conditions permit of no such 
movement at the present time, and a more or less independent develop- 
ment of the rival agencies for the present is desirable. 

Regulation of the motor carriers will improve railroad conditions by 
stabilizing competition and preventing much duplication and waste. 
However, it is stated that such regulation is not to be regarded as a 
panacea for railroad ills. The railroads have spent too much time and 
attention on plans for the restriction of their competitors and too little 
on the development and improvement of their own service and the read- 
justment of their own rates. It is from self-help that they have most to 
gain. Included in railroad self-help is the proper utilization as an ad- 
junct of rail service of all other means of transportation. These other 
agencies cannot be legislated out of existence; they perform useful pub- 
lic funetions ; and they are here to stay. 

In another chapter, the means of regulation is discussed. The 
N.R. A. Codes have provided some means for the Federal regulation of 
other agencies, but it is pointed out that such regulation is on a tem- 
porary, emergency basis; that it is largely industrial self-regulation; 
that it is not well adapted for use where serious conflicts of interest 
between the industry, other industries, and the general public are in- 
volved ; nor is it adapted to the proper coordination of all forms of trans- 
portation. It is found that the Interstate Commerce Commission is the 
natural and logical agency, well organized and trained by experience 
for such coordinated regulation. The practical objections which have 
been raised to regulation by the Commission are discussed, including the 
contentions that it has too much work now, that it is ‘‘railroad-minded’’, 
that it would use railroad rates as a pattern for the rates of the other 
agencies; and that its procedure is too bureaucratic and cumbersome. 
The conclusions are that these objections are not valid. 

The next chapter discusses the two bills which are proposed as new 
parts of the Interstate Commerce Act, one for the regulation of the 
water carriers and the other for the regulation of the motor car- 
riers. The differences between the latter and the Rayburn Bill are 
noted and explained. 

Short chapters discuss conditions with respect to the air carriers 
and the pipe lines, but no recommendations are offered for the present. 

The remainder of the report is taken up with a discussion of the 
various proposals of the railroads for relaxation of their regulation. 
The more important of these are conditioned upon the assumption that 
no further regulation is imposed upon their competitors, and are 
plainly offered for tactical reasons. No changes are recommended, ex- 
tept in the ease of the Fourth Section, which prohibits the charging of 
‘ower rates for a longer haul than for a shorter haul over the same line 
or route in the same direction, and in the case of the present provisions 
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with respect to reparation. These proposals are all analyzed, however, 
at length and with care. A few other changes in the Interstate Com- 
merce Act are considered, and two of these are recommended. 

Attached to the report are several voluminous appendixes, for con- 
sideration and reference by those who desire a detailed presentation of 
the facts. Owing to their volume, these appendixes are not in the 
mimeographed edition of the report which is now being issued, except 
three which present the proposed bills. All will be available, however, 
when the report is printed. 





Copies of the Coordinator’s report above referred to may be secured 
from the office of the Executive Secretary at a cost of 50¢ each. 





Trea Pot Dome AGAIN 


**Verbose and hyperbolic, Solicitor General James Crawford Biggs, 
was arguing a case before the United States Supreme Court. In making 
a point he referred to what he claimed was a precedent established in the 
famous Teapot Dome oil lease prosecution. 

Justice Owen D. Roberts leaned forward, listened intently. After a 
few moments he interrupted with the quiet remark, ‘I think you are 
wrong about that, Mr. Solicitor General.’ 

‘Oh, I think not, Mr. Justice, I think not,’ Mr. Biggs responded, ‘T 
am very familiar with the oil cases.’ 

Justice Roberts leaned back in his high-backed chair, smiled faintly, 
said nothing. His colleagues exchanged knowing glances. As chief Gov- 
ernment counsel in the oil prosecution, Justice Roberts devoted all his 
time to them for more than three years.’’—Washington Herald. 





DocuMENTS FOR DISTRIBUTION 


The Executive Secretary will be glad to forward copies of the fol- 
lowing to members making request : 


Second report of Coordinator Eastman—consisting of over 200 pages 
—released March 10, 1934. The price of this report, plus postage, will be 
50e. 

‘*Special Interests and the Interstate Commerce Commission’”’ by 
E. Pendleton Herring, Department of Government, Harvard University. 
Reprint from The American Political Science Review of October and 
December, 1933. We have been able to secure a limited number of these 


pamphlets and will send them to persons making request at cost—25e 
each. 
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Consolidations—Is Cash Necessary? 
A Reply to Mr. R. V. Fletcher 
By Lestre CRAVEN 


R. R. V. FLETCHER, in his ecriticism* of the securities exchange 
i feature of the recently proposed consolidation plan, expresses a 
highly conventional view of the problem, which leads him into the blind 
alley from which it is essential to escape, unless any progressive program 
of consolidations is to be effectively blocked by recalcitrant or mercenary 
minorities. This is a blind alley in which neither he nor any one else 
who has at heart the interests of the railroad industry wishes to remain. 
It would be a reproach to the intelligence of us lawyers who deal with 
railroad problems if we could not find a way out. 

sefore examining his criticism, these are points upon which it would 
seem that almost everyone will agree and which we do not understand 
that he disputes: 

Few will deny, and we may assume that he does not doubt, that the 
government can require compulsory consolidations, and that a statute 
permitting consolidations by compulsory reorganization of the corpora- 
tiotts with a compulsory exchange of securities, would, if honestly and in- 
telligently administered, be an efficient and desirable thing. As those 
familiar with the current thought about the consolidation problem will 
have assumed, the proposal here under discussion was prompted by the 
British consolidation experience. It was one of the most efficient and 
fair solutions of a great economic problem ever attained by any govern- 
ment. One hundred and sixty railroads, having over six billion dollars 
worth of property, were consolidated into four systems in a year and a 
half without litigation and without substantial complaint of injustice to 
any one. There was a compulsory exchange of securities in the same 
general manner as proposed in the plan under discussion. Some of our 
American lawyers, who are most experienced in corporation reorganiza- 
tions and whose word would be taken as authority, have advised us that 
what is here proposed is highly desirable and clearly in the interests of 
efficiency, and that, unless some such arrangement can be made, no 
effective consolidation program is possible. Judge Fletcher seems to 
agree, at least in part (p. 161): ‘‘But if all, or indeed, any very large 
number of security holders should demand cash for their holdings, a 


*See the “Uh Practitioners’ Journal, ie 161, “Consolidations—Is Cash 
e s 


Necessary?”, by R. V. Fletcher, General Counsel, Association of Railway Executives, 
criticising “A Plan for New Railroad Legislation” by Leslie Craven, ibid, p. 137, 
attached as Appendix III to Mr. Eastman’s first formal report. 
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situation might arise which would render extensive consolidations im- 
possible by reason of the inability of the new corporation to finance the 
purchase of stocks and bonds. This difficulty would be intensified by 
the artificial increase in prices demanded, and hence, in a sense. in a 
commercial value, resulting from publication of a plan.’’ He might 
well have gone further. It is essential to find a better way than the 
conventional means of eminent domain, for it would produce litigation 
of a size without precedent, involving the rights of thousands of security 
holders before tribunals inexperienced and unfit, requiring cash when 
what would be sought would not actually be cash but undue advantage 
by interests obstructive for personal gain—all ultimately at the ex- 
pense and to the burden of the publie and the industry. 

With such preliminaries, let us examine the situation more closely: 
Suppose that such a statute is passed, under which the Commission 
orders the consolidation of ten carriers into a new federal corporation 
under a plan which it prescribes, whereby a designated exchange of 
securities on a determined valuation basis is required. Under Judge 
Fletcher’s theory this order can be defeated by the insistence that the 
stock be condemned and that payment be made in eash. He gets this 
result by the over-simplified process of assuming that all that is in- 
volved is a mere exercise of eminent domain. Our position is: First, the 
power exercised is the power over interstate commerce and in the nature 
of the police power, rather than eminent domain; Second, even if it 
is the power of eminent domain, the circumstances of its exercise are 
so very different from those existing in cases where it has been held that 
eash must be paid, that the necessity is eliminated. . 

What are the essential elements in this situation? 

(a) The federal government, of course, has a broad governmental 
power over interstate commerce, which, if not technically the police 
power, is as broad as, and in all respects equivalent to it.* In its exercise 
and in order to insure adequate and economical transportation service 
by stopping unnecessary competition, it can require these consolidations. 
If the government shall determine that the present corporations are 
conducting their business with such competitive wastes and inefficiencies 
that they are no longer fit instrumentalities for interstate commerce, it 
ean prohibit their operation in that competitive form. (See the de- 
cisions and the law review articles by Mr. Corwin and Mr. Morawetz 
cited in the plan on pp. 151-2 of the February Journal.) This is not 
the exercise of the power of eminent domain. It is a regulation of 
commerce. 

(b) The exercise of the power over commerce is subject to thie 
limitation that property shall not be taken without due process. Subject 
to it, the government certainly can prescribe that the consolidations be 


*In Nebbia v. The People of the State of New York, decided March 5th, and 
since this article was prepared, the United States Supreme Court said: “Thus has 
this court from the early days affirmed that the power to promote the general wel- 
fare is inherent in government. Touching the matters committed to it, by the 
Constitution, the United States possesses the power, as do the States in their 
sovereign capacity touching all subjects jurisdiction of which is not surrendered to 
the Federal Government, as shown by the quotations above given.” 
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efected in a manner which is practicable. It can provide that a means 
be employed whereby the economy and efficiency of the movement will 
not be destroyed (to refer again to what Judge Fletcher said) by the 
artificial inereases and the false stimulus of commercial valuations re- 
sulting from the consolidation movement itself. If provision is made to 
give the stockholders full compensation, Congress can provide that the 
ensolidations not be prevented by any such impracticability as paying 
cash when, in consolidations of major magnitude, there might not be 
enough cash in the country without running the printing presses. 

(ce) It will be observed that Judge Fletcher does not put his at- 
tack upon the ground that there is any denial of full compensation to 
the stockholders. He cannot for the proposed statute would require 
that the stockholders be made economically whole, the exchange of securi- 
ties being worked out upon the basis of a proper determination of value. 
That this is possible is demonstrated by the British experience where, 
with railroads whose capital structure was extremely complicated, the 
exchange of securities was made without any claim of substantial in- 
justice. His objection is that compensation, which is complete in the 
economie sense, is not adequate because it is not in cash. 

At this juncture, then, under Judge Fletcher’s theory, we would 
find the stockholders or the corporations successfully maintaining this 
position: ‘‘We do not deny that the government has the power to re- 
quire compulsory consolidations in the exercise of its power over com- 
merece. We do not claim that we have suffered any economic loss, for 
the exchange of securities has been worked out on a basis of findings of 
fact with reference to value and the economic equivalency of the ex- 
change has thus been effected. But, nevertheless, we can defeat the 
exercise of this power by requiring, as the condition of its being 
enforced, that we be bought out and thus enabled to quit the business.’’ 

Where before in the history of the police power has it ever occurred 
that the individual, when he has suffered no taking of his property since 
he has been made economically whole, has been able to defeat the legiti- 
mate exercise of a power to regulate the business for the good of both the 
public and the group of which the individual is one, by being sustained 
in his position that before this power may be legitimately exercised he 
must be bought out? If Congress decides that these corporations, be- 
cause of their competitive form and practices, are not fit instrumen- 
lalities for interstate commerce and can consequently be forbidden to 
engage in it, it is clear that, when it requires their consolidation in a 
particular manner and with insurance against any economic loss, it 
tamot be defeated in its regulation by the necessity of providing for 
buying out companies whose operation it can prohibit. If these com- 
panies are ordered to consolidate and refuse, Congress can stop their 
operation. If they refuse to obey the law, which permits their operation 
on the legitimate condition of their consolidating, they certainly cannot 
insist upon being bought out for cash. 

Judge Fletcher reaches the conclusion that cash cannot be dis- 
pensed with, by viewing the case in the simple and narrow terms of the 
*xereise of the power of eminent domain. He looks at a billion dollar 
tompulsory consolidation reorganization (effected under a statute passed 
in the present economic crisis with the railroads in their present ex- 
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tremity and with the purpose of stabilizing the transportation industry 
and the direct and indirect investments therein) as though it were the 
condemnation of a cow pasture. But it is clear that the power of emin- 
ent domain is not really involved. It seems that Judge Fletcher con- 
fuses two separate and contiguous fields of governmental power. In 
that part of the proposed plan which provides for the kind of forced 
reorganizations with an exchange of securities now being discussed, what 
is proposed is not in the exercise of any power of eminent domain, but 
rather of the power over commerce in the nature of the police power. 
This is clear because : 

(1) The purpose of the statute would be the regulation of com- 
merce, by insuring an efficient and economic transportation system, 
through preventing the wastage due to unwise and otherwise uncontrol- 
lable competition, by enabling the effecting of consolidations by proper 
means. The primary action here is this regulation of commerce. It is 
only incidental to this regulation of the business that the holding of the 
property is changed ; the property is left in the hands of the same group 
of owners, who will control the new federal corporation in proportion to 
their contribution of property to it. When a cow pasture is condemned, 
the prime thing is not the regulation of a business. It is a direct taking 
of the property, and that is its purpose. In what we propose the prop- 
erty is not being directly taken for public use as in eminent domain. 

In the limited time available here, there is not opportunity to review 
the decisions involving the twilight zone between the police power and 
the power of eminent domain, where the particular action under scrutiny 
seems to partake of both and yet is held to be an exercise of the police 
power. This is a field which has received the consideration of the courts 
and the text writers. As an example of its discussion, see Nichols, 
Eminent Domain, Chapt. II, pars. 15, 16, 84, 88, and Freund, Police 
Power, See. 511-517. A great part of the discussion involves the con- 
sideration of regulations justified under the police power where no com- 
pensation was paid—and consequently is not pertinent here. But it is 
safe to say that where the purpose is to regulate commerce in a reason- 
able way and without a failure to make economically whole those who 
are regulated, there is no reason to believe that the courts will fail to 
distinguish the case from the ordinary exercise of the power of eminent 
domain, so as to make a cash compensation unnecessary when, as the 
circumstances are here, it is impracticable. We have found no authority 
whatever which would sustain the view that cash would have to be paid 
to these companies or their stockholders, were the government to decide 
that they are unfit instrumentalities for the commerce and when it can 
forbid their operation. Our proposal does not contemplate any uncom- 
pensated damage. The stockholders will be made whole. The intention 
is that, because of the bettered credit and operating conditions, the con- 
solidated property will be so much better than the old competitive prop- 
erties that the position of the stockholders will be greatly improved, and 
if this cannot be accomplished in particular cases, the consolidations 
should not be attempted. The stockholder is very apt to find himself, 
consequently, in a much worse position if, in reliance upon supposed 
constitutional rights, he insists that he be bought out at the present 
market value. 
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(2) The stockholders in the old companies bought their stock sub- 
ject to the reasonable exercise of the government’s power over com- 
merce and the government, as a legitimate exercise of that power, has 
ordered the consolidation. It has ordered a compulsory reorganization 
with an exchange of securities. The government ean forbid operation 
by the old companies. When the government orders the consolidation 
of these railroads, it is expressing a supreme power, which, as a force 
majeur, is certainly as potent as the requirement that there be a similar 
reorganization because the companies are unable to continue their pres- 
ent corporate structure because insolvent. There is, then, a clear justi- 
fication for assimilating the situation to the insolvency field and for 
citing the cases, which Judge Fletcher criticizes with no regard what- 
soever for the basic theory which is involved, where the courts have 
held that the stockholders in insolvency reorganizations need not be 
paid in eash. There is, also, justification for citing Section 77e of the 
Jankruptey Act, where Congress, recognizing the obvious necessity of 
providing a sensible procedure eliminating the payment of cash where 
justice can be done without its use, has authorized such elimination. If 
Congress ean provide for such means of reorganization of bankrupt 
corporations, it certainly can do so, and in the same manner, when it 
exercises a very similar power over corporations engaged in interstate 
commerce, which it has determined to be instrumentalities unfit for that 
service. 

The pertineney, then, of sueh cases as Northern Pacific Ry. Co. v. 
Boyd, 238 U.S. 483 and Geddes v. Anaconda Copper Mining Co., 254 U. 
8.590, is clear. In the Boyd case the Supreme Court indicates the view 
that in a reorganization case involving unsecured creditors, it is not 
necessary to pay them in eash as a condition of the stockholders retain- 
ing an interest in the reorganized company, and that their interest can 
be preserved by the issuance, on equitable terms, of bonds or stock. In 
the Anaconda Copper case the Court said (as Judge Fletcher states) : 
“Tt would be a reproach to the law to invalidate a sale otherwise valid, 
because not made for money, when it is made for stock which a stock- 
holder receiving it may at onee, in the New York or other general market, 
convert into an adequate cash consideration for what his holdings were 
in the corporate property.”’ 

Nor ean the decision of the Supreme Court in Canadian Southern 
Ry. Co. v. Gebhard, 109 U. S. 527, 3 S. Ct. 363, be disposed of, as Judge 
Fletcher attempts, with the simple conclusion that it merely declares 
the Canadian law. American citizens sued the Canadian railroad on 
bonds made payable in New York and were met with the defense of a 
composition, approved by an act of the Canadian legislature, whereby 
the bondholders had, on reorganization of the property, accepted not 
eash but bonds, the statute having made the settlement binding upon all 
the security owners. The significance of the case lies in the point that 
in the Canadian law, as in the federal constitution, there is no consti- 
tutional prohibition against laws impairing the obligation of contracts, 
and that the Supreme Court held, under such circumstances, that there 
Was no reason why the individual bondholders could not be compelled 
by the government to accept such a compromise. 
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“ * * * it seems to be eminently proper that where the 


legislative power exists some statutory provision should be made for 
binding the minority in a reasonable way by the will of the ma. 
jority; and unless, as is the case in the states of the United 
States, the passage of laws impairing the obligation of contracts is 
forbidden, we see no good reason why such provision may not be 
made in respect to existing as well as prospective obligations. The 
nature of securities of this class is such that the right of legislative 
supervision for the good of all, unless restrained by some constitu- 
tional prohibition, seems almost necessarily to form one of their in- 
gredients, and when insolveney is threatened, and the interests of 
the public as well as creditors are imperiled by the financial embar- 
rassments of the corporation, a reasonable ‘scheme of arrangement’ 
may, in our opinion, as well be legalized as an ordinary ‘composi- 
tion in bankruptey.’ 


‘‘The confirmation and legislation of ‘a scheme of arrange- 
ment’ under such circumstances is no more than is done in bank- 
ruptey when a ‘composition’ agreement with the bankrupt debtor, 
if assented to by the required majority of creditors, is made binding 
on the non-assenting minority. In no just sense do such govern- 
mental regulations deprive a person of his property without due 
process of law. They simply require each individual to so conduct 
himself for the general good as not unnecessarily to injure an- 
other. Bankrupt laws have been in force in England for more than 
three centuries, and they had their origin in the Roman law. The 
constitution expressly empowers the congress of the United States 
to establish such laws. Every member of a political community 
must necessarily part with some of the rights, which, as. an indi- 
vidual, not affected by his relation to others, he might have retained. 
Such concessions make up the consideration he gives for the obliga- 
tions of the body politic to protect him in life, liberty, and 
property.”’ 


This case clearly indicates that the federal government could con- 
stitutionally provide that minority interests be obliged to accept securi- 
ties in a reorganized company, such a law not being invalid as impairing 
the obligation of contracts, since that inhibition is directed solely against 
the states. If it can do it where the force majeur is insolvency it cer- 
tainly can do it where the force majeur is the sovereign mandate under 
the power over interstate commerce, that an instrumentality of inter- 
state commerce be reorganized or quit business. 

In conclusion let this be said: Clearly we should not fail to follow 
the British example on any such ground as Judge Fletcher suggests. 
The constitutional soundness of our proposal of consolidations by corpo- 
ration reorganizations with exchange of securities and without payment 
in cash is amply justified by reasoning already well established in the 
law. We do not have to plant our plan in any conceptions reflecting 
new attitudes of the Supreme Court expressed in decisions involving the 
new types of legislation produced by the depression. But certainly, 
under the conception of the police power expressed by the Court in such 
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eases, What we propose would be sustained.* The eminent domain prece- 
dents do not apply because that power is not involved. But we need not 
stand on that ground, solid as it is. For if the view is taken that there 
is, in facet, a taking of the property by the power of eminent domain, then 
it is clear that the conditions here involved are so different from those in- 
volved in the ordinary condemnation ease, that a different ruling on the 
point of cash compensation is required and can be confidently expected. 
We mean: If all the considerations which we have urged as demonstrat- 
ing that what is involved is in the nature of the police power, are con- 
eluded to be inadequate for that purpose and it is believed that there 
is really an exercise of eminent domain, then these considerations are 
certainly adequate to establish that the ease is so different from the 
ordinary exercise of eminent domain that the usual requirement of cash 
compensation does not apply. 

Certainly, in working out a problem of this magnitude and import- 
ance we must assume that the constitutionality of what is enacted will 
be tested by the Supreme Court, not on the basis of precedents reflecting 
past solutions of other problems, but on the basis of the application of 
a live intelligence to the present task. The procedure proposed is framed 
in no radical temper, nor designed to do injustice to anyone. No one who 
has studied the British experience will seriously doubt that it is prae- 
ticable. Under these cireumstanees, here, as elsewhere in this railroad 
world with all its entrenched conventionalisms, it seems we should try 
to work forward toward an expression of that newness of life, in the 
failure of which there is apt not to be life at all. 


‘In Nebbia v. The People of the State of New York, decided by the United 
States Supreme Court on March 5th, the Court said: 

‘Thus has this court from the early days affirmed that the power to promote 
the general welfare is inherent in government. Touching the matters committed to 
it by the Constitution, the United States possesses the power, as do the States in 
their sovereign capacity touching all subjects jurisdiction of which is not surren- 
dered to the Federal Government as shown by the quotations above given. 

‘These correlative rights, that of the citizen to exercise exclusive dominion over 
property and freely to contract about his affairs, and that of the State to regulate 
the use of property and the conduct of business, are always in collision. 

“No exercise of the private right can be imagined which will not in some re- 
spect, however slight, affect the public; no exercise of the legislative prerogative to 
tegulate the conduct of the citizen which will not to some extent abridge his lib- 
erty or affect his property. But subject only to constitutional restraint, the private 
right must yield to the public need. 

‘The Fifth Amendment in the field of Federal activity, and the Fourteenth, as 
respects State action, do not prohibit governmental regulation for the public wel- 
fare. They merely condition the exertion of the admitted power, by securing that 
the end shall be accomplished by methods consistent with due process. 

‘And the guaranty of due process, as has often been held, demands only that 
the law shall not be unreasonable, arbitrary or capricious, and that the means 
oe, shall have a real and substantial relation to the object sought to be 
attained.” 











Consolidation of Interstate Railroads 


Federal Law versus State Law 
By JAMES QUARLES 


Epitor’s Note: This article, written by Judge Quarles of the Washington, D. C. 
bar and appearing in the December issue of the Virginia Law Review, is reprinted 
here with the gracious consent of the author and that publication. It presents stil! 
another angle to the perplexing problem of railroad consolidation. 


T is provided in the Interstate Commerce Act that the Commission shall 

prepare and adopt a plan for the consolidation of the properties of 
the railroads of the country into a limited number of systems; that two or 
more carriers may consolidate their properties into one corporation; that 
one or more carriers may purchase, lease or contract to operate the 
properties of another, or acquire control by purchase of stock; and, 
further, that a corporation which is not a carrier may acquire control 
of two or more carriers through ownership of their stock. In each case 
the transaction must be in harmony with the larger plan of consolidation 
adopted by the Commission and must be first approved and authorized 
by that body. Respecting the matters mentioned the Act declares that 
the carriers and corporations affected by the order of the Commission 
authorizing the consolidation shall be relieved from the operation of the 
antitrust laws ‘‘and of all other restraints or prohibitions by or imposed 
under authority of law, State or Federal, insofar as may be necessary 
to enable them to do anything authorized or required by such order.’’ 

From the provision quoted it will be seen that, so far as language 
ean effect the purpose, the overriding of State laws and authority is 
complete. The only question, therefore, is as to the power of Congress 
under the Constitution to enact such a provision. 
Among the powers of Congress enumerated in Section 8, Article I, 

of the Constitution is the power : 


“To regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes.’’ 


However, in Louisville and Nashville R. R. Co. v. Kentucky,’ which 
was a very earnestly contested case, the Supreme Court, in an exhaustive 
opinion by the late Mr. Justice Brown, held that a distinction must be 
drawn between interstate commerce itself and the instruments, such as 
railroad companies, by which that commerce is carried on; and that while 
the power to regulate the conduct of such corporations in respect of their 
interstate business belongs to Congress, yet the authority to regulate 
them in such matters as merger, consolidation, and the like, belongs to 
the States by which they were created or authorized to transact business. 

In the case mentioned the State sought to enjoin the L. & N. from 


1161 U. S. 677 (1896). 
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acquiring by purchase at decretal sale the line of the Chesapeake, Ohio 
and Southwestern, on the ground that the two roads were parallel and 
competing carriers, the Constitution of the State forbidding the aequi- 
sition where such was the case. The court based its decision squarely 
upon the ground that the matter came under the police power of the 
State, and that in the exercise of that power the latter had the right to 
inhibit such a union of carriers where, as in the case then under consid- 
D.c § eration, their roads were parallel and competing. 

rinted In response to the insistent contention of counsel for the railroad 
ts still § that the undertaking of the State to forbid the acquisition was an in- 
terference with the exclusive power of Congress over interstate com- 
merce, the Court said, in part :* 


shall 

es of ‘There are certain intimations in some of our opinions which might 
wo OF perhaps lead to an inference that the police power cannot be 
. that exercised over a subject confined exclusively to Congress by the 
e the Federal Constitution. But while this is true with respect to the 
and, commerce itself, it is not true with respect to the instruments of 
ntrol such commerce * * *.”’ 

ease ‘“‘It has never been supposed that the dominant power of Congress 
ation over interstate commerce took from the States the power of legis- 
rized lation with respect to the instruments of such commerce, so far as 
that the legislation was within its ordinary police powers. * * * 
‘anion In the division of authority with respect to interstate railways 
£ the Congress reserves to itself the superior right to control their com- 
nosed merce and forbid interference therewith; while to the States 
asary remains the power to create and to regulate the instruments of 
a such commerce, so far as necessary to the conservation of the 
ruage public interests.’’ 

Ait ‘‘Tf it be assumed that the States have no right to forbid the consoli- 
ress dation of competing lines, because the whole subject is within 
the control of Congress, it would necessarily folléw that Congress 
ele I. would have the power to authorize such consolidation in defiance 


of State legislation—a proposition which only needs to be stated 
to demonstrate its unsoundness.’’ 
See also: Adair v. U. 8., 208 U. S. 161, 180. 


_ The L. & N. Case has been cited repeatedly by the Supreme Court 
in later cases, and always in a way denoting re-affirmance of the doctrine 
vhich § it enunciated. 

istive In an earlier case, that of Ashley v. Ryan,* the court gave emphatic 
st be J €xpression to the general principle of the superior right of the States to 
sh as | deal with all matters relating to the consolidation of railroads organized 
while | Under their laws in these words: 

their 
ulate 


veral 


‘The power of corporations of other States to become corporations, 
or to constitute themselves a consolidated corporation under the 


os tO ae 
ness. 2 Supra, note 1, at p. 701 et seq. 
from 3See C. C. C. & St. L. Ry. Co. v. Illinois, 177 U. S. 514, 516 (1900); Mo. P. Ry. 


Co. v. Larobee Mills, 211 U. S. 612, 622 (1909); Minnesota Rate Cases, 230 U. S. 
352, 410 (1913); Kansas City, etc., R. R. Co. v. Stiles, 242 U. S. 111, 117 (1916). 
#153 U. S. 436, 442 (1894). 
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Ohio statutes, and thus avail of the rights given thereby, is as 
completely dependent on the will of that State as is the power of 
its individual citizens to become a corporate body, or the power of 
corporations of its own creation to consolidate under its laws.”’ 


The L. & N. Case was one of the authorities chiefly, but without 
avail, relied upon by counsel for the appellants in Northern Securities 
Co. v. United States.© It will be remembered that in that ease stock- 


holders owning a majority of the stock of the Great Northern and the 
Northern Pacific, which were competing carriers, organized under the 
law of New Jersey the Northern Securities Company, to which they 
transferred their shares, receiving in return shares in the holding com- 
pany. This was successfully assailed by the United States as being in 
violation of the Sherman Anti-Trust Act. 

The opinion of the Court in the Northern Securities Case was de- 
livered by Mr. Justice Harlan, who stated, in substance, that he was 
unable to perceive any conflict between the decision then announced and 
that previously rendered in the L. &@ N. Case. However, it was a five to 
four decision, the dissenting Justices being Chief Justice Fuller and 
Associate Justices White, Peckham and Holmes. Mr. Justice White 
delivered a vigorous, extended and well-reasoned dissenting opinion in 
which the others concurred. An excerpt or two will serve to indicate the 
views of the dissenting justices : 


‘But if the question be looked at with reference to the powers of 
the Federal and State Governments, the general nature of the one 
and the local character of the other, which it was the purpose of 
the Constitution to create and perpetuate, it seems to me evident 
that the contention that the authority of the National Government 
under the-commerce clause gives the right to Congress to regulate 
the ownership of stock in railroads chartered by State authority, 
is absolutely destructive of the Tenth Amendment to the Consti- 
tution, which provides that ‘the powers not delegated to the 
United States by the Constitution, nor prohibited by it to the 
States are reserved ‘to the States respectively or to the people’.’” 


And, pointing the same distinction as was drawn and dwelt upon in 
the opinion in the L. & N. Case, he said :* 


‘‘True, the instrumentalities of interstate commerce are subject to 
the power to regulate commerce, and therefore such instrumen- 
talities when employed in interstate commerce may be regulated 
by Congress as to their use in such commerce. But this is entirely 
distinct from the power to regulate the acquisition and ownership 
of such instrumentalities, and the many forms of contracts from 


5 193 U. S. 197 (1904). 
6 Supra, note 5, at 369. 
7 Supra, note 5, at p. 393. 
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which such ownership may arise. The same distinction exists 
between the two which obtains between the power of Congress to 
regulate the movement of property in the channels of interstate 
commerce and its want of authority to regulate the acquisition 
and ownership of the same property. This difference was pointed 
out in the eases which have been referred to, and the distinction 
between the two has been from the beginning the dividing line, 
demarking the power of the national government on the one hand 
and of the States on the other.’’ 


In the opinion of the Court in Minnesota Rate Cases,® already men- 
tioned as one of the line of cases in which the L. & N. Case has been 
cited with approval by the Supreme Court, appears the following state- 
ment, the L. & N. Case being cited as authority for it: 


“Tt has also been held that the State has the power to forbid the 
consolidation of State railroad corporations with competing lines 
although both may be interstate carriers and the prohibition may 
have a far-reaching effect upon interstate commerce.’’ 


In the light of the foregoing review,—excepting, of course, the rul- 
ing of the court in the Northern Securities Case,—it surprises us to read 
in the opinion in the quite recent case of New York Central Securities Co. 
v. United States,® the following : 


““The fact that the carriers’ lines are parallel and competing cannot 
be deemed to affect the validity of the authority conferred upon 
the Commission.’’ 


The suit was one instituted by a stockholder in the New York 
Central Railroad Company, its object being to have the court set 
aside an order of the Interstate Commerce Commission authorizing that 
company to acquire control, by lease, of the Big Four and the Michigan 
Central. One of the specific objections urged by the plaintiff against the 
validity of the Commission’s order was, 


‘““That the main lines of the lessors are parallel and competing with 
those of the lessee so that competition would be suppressed, and 
that the attempt to confer authority upon the Commission to ap- 
prove the acquisition of control was an unconstitutional delegation 
of power.’’ 


Apparently, the L. & N. Case!® was entirely overlooked by the court, 
as there is no reference to it in the opinion; and, strangely enough, it 
does not seem to have been cited by counsel. 

_ However, it may be that the language above quoted from the opin- 
lon, to the effect that the validity of the Commission’s authority to 
sanction the lease was not affected by the fact that the lease was for- 
bidden by State law, is to be understood only as an obiter dictum. At 


8 Supra, note 3. 
9287 U. S. 12, 25 (1932). 
10 Supra note |. 
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any rate, it would appear to be reduced to that character by the following 
further observation of the court :™ 


‘Appellant invokes the laws of the States of incorporation in re- 
lation to leases of competing lines, and especially the laws of Ohio 
upon that subject and with respect to minimum rentals and secur- 
ity for payment and the preservation of property. It is sufficient 
for the present purpose to say that this contention cannot, in any 
event, avail the appellant. The question of the right of a State of 
incorporation, in a direct proceeding, to challenge the leases as 
ultra vires is not before us. * * * The Commission has given 
its approval in the exercise of the authority conferred and the 
question of corporate powers cannot properly be raised in this suit 
to set aside the Commission’s order.’’ - 


Referring to the two concluding sentences in the foregoing excerpt, 
the present writer, with becoming deference, would suggest that while 
the question of the legal right of parallel and competing lines to consoli- 
date may, in a given case, involve only an inquiry into the charter 
powers granted the corporations concerned, that is to say, an inquiry 
as to whether the consolidation is ultra vires, in the accurate sense of 
that phrase,!* yet it would seem oftener than otherwise to call for a much 
broader inquiry. For even though the charters of two corporations may 
each contain express provisions authorizing the corporation to consoli- 
date with other corporations, still such consolidation might be inhibited 
by some general constitutional or statutory provision. 

It is by reason of such general provisions of law, entirely dehors 
the charters of the corporations, that the question usually has arisen. 
Indeed, such apparently was the fact in the case the court was dealing 
with. The provision forbidding the consolidation of parallel and com- 
peting lines was not to be found in the charter of any of the constituent 
companies but was a provision of general State law; and hence the ques- 
tion presented for decision was not one of ultra vires, in the primary and 
restricted meaning of that term, but was the far broader question of 
legality. 

Furthermore, even treating the matter as being one involving sim- 
ply a question of charter power, yet, until the court expressed itself in 
the manner it did in the case now under discussion, the rule long had 
been regarded as settled that a stockholder, no less than the State of in- 
corporation, may sue to enjoin a corporation from going beyond the 
powers defined in its charter.'* Indeed, it is only in cases where the pen- 
alty of a forfeiture of charter for the transgression is sought that it had 
been considered necessary for the State itself to sue.14 

But, to return from this necessary digression to the main theme. 
Certainly, from the clear and well-considered opinion of the court in the 
L. & N. Case,'® fortified as that case is by repeated re-affirming referen- 
ces to it in subsequent decisions, it would seem that it is not within the 
constitutional power of Congress to provide for the consolidation of par- 


11 Supra note 9, at p. 26. 
12 Bissell v. Michigan Southern, etc., R. Co., 22 N. Y. 259 (1860). 
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allel and competing lines of interstate carriers operating under State 
charters, if the law of the incorporating State forbids consolidation in 
such cases. 

However, since the power of the State to prohibit a consolidation 
seems to rest upon the principle that it may control its own creatures, 
even if it be true that Congress cannot authorize the consolidation of 
State corporations under State laws where such laws forbid, yet it would 
not seem to follow that Congress is incompetent to authorize the forma- 
tion of Federal corporations with power and capacity to take over car- 
riers organized under State laws, notwithstanding any inhibitions in 
those laws against the consolidation of parallel and competing lines. 
While not necessarily controlling, the rule established respecting the 
transformation of State banks into National banks might be held appli- 
eable. Touching that matter it has been held that the authority is, and 
need only be, derived from the Federal statute.1® 

As to the subject of competition, it is to be noted that its preserva- 
tion, even under the Federal plan, is expressly enjoined. Section 5, (2), 
of the Interstate Commerce Act provides that ‘‘competition shall be pre- 
served as fully as possible’’; but this, probably, would be taken as refer- 
ring to competition as viewed from the standpoint of interstate rather 
than intrastate traffic, and hence as being not exactly the same competi- 
tion as is referred to in State constitutions and statutes. A distinction 
between the two kinds was drawn by Judge Thayer, of the eighth cireuit, 
in Kimball v. Atchison, T. & S. F. R. Co. 

When paragraph (4) (a) of section 5 of the Interstate Commerce 
Act declares that ‘‘it shall be lawful * * * for two or more carriers 
to consolidate thei properties, or any part thereof, into one corpora- 
tion,’’ it is not entirely clear whether a mere transfer of property or the 
creation of a new, consolidated corporation is meant; nor, further, 
whether, if the latter, the corporation is to be organized under a State 
law or under section 5 of the Interstate Commerce Act. Apparently it 
is to be organized under State law; but if under section 5, then it would 
seem at least desirable in the interest of clarity, if not absolutely neces- 
sary, that the section be amended so as to indicate that intention unmis- 
takably and to prescribe in adequate detail the steps to be taken by the 
constituent corporations, the proportion of shares in each required to be 
voted in favor of the consolidation, the liability of the new corporation 
for the debts and upon the contracts of the constituent corporations, and 
so forth. 

The law, both written and unwritten, relating to the whole subject 
of the consolidation of interstate carriers is in very much of a muddle, 
and if the present modest contribution should prove of any aid in its 
clarification the writer will feel well repaid for his effort. 


“ — v. Woolsey, 18 How. 331, 341 (U. S. 1855); Hill v. Wallace, 259 U. S. 

22). 

14 Frost v. Frostburg Coal Co., 24 How. 278, 283-86 (U. S. 1860); Mackall v. 
C. & O. Canal Co., 94 U. S. 308, 310 (1876); Wells Co. v. Gastonia C. M. Co., 198 
U. S. 177, 185 (1905). 

15 Supra note |. 

16 Casey v. Galli, 94 U. S. 673 (1876). 

1746 Fed. 888, 891 (C. C. E. D. Mo. 1891). 





Deferred Freight Service 


By H. D. Drisco.u 
Member Printing & Publicity Committee 


HILE the railroads of this country are casting about for remedies to 
meet water competition and the like, is it not possible that they 
eould profitably resort to ‘‘deferred service’’ at reduced rates? The 
railroads have employed many different rates and services for passengers 
such as extra fare, standard, day coach, week end, round trip, excursion, 
convention, ete. Telephone, telegraph and cable companies have differ- 
ent classes of service at different rates. 

In freight service we have experienced local, express, proportional, 
export, coast-wide, import, ex-lake, ex-river, L. C. L., carload and train- 
load rates and ‘‘sailing days’’ but no ‘‘deferred service’’ rate has been 
tried out. Perhaps this class of service could be employed to meet water 
competition through the Canal, coast-wise, sea-train and on the lakes and 
rivers. The ‘‘deferred service’’ rate in such instances should equal the 
eharges of the water carriers and the service slowed down to do no 
more than actually meet their service. Of course, there need be no transit 
privileges, tracing, reconsigning or other services that are not accorded 
by the water carriers. If such privileges were given at the water rates 
and the traffic moved at ordinary speed, then the rail lines would not be 
meeting water competition but would be rendering a better service. 

The ‘‘deferred service’? would enable the railroads to consolidate 
their tonnage and move it at their convenience. This and the denial of 
transit and other services thereon should, result in lower operating costs. 

In many instances we have as many as three different minimum 
earload weights applicable on a given commodity from and to the same 
points, for instance cotton. If a minimum weight equal to that re- 
quired by the water carriers were observed in connection with such 
‘*deferred service,’’ the Fourth Section might be given a different con- 
struction and applice ation. 

In 38 I. C. C. 464 the Commission held that there was no violation 
of the Fourth Section of the Act where the rate charged on one car to an 
intermediate destination was higher than the rate to a more distant 
point applicable to shipments of twenty cars or more at a time. 

Is it not worth discussing at our Traffie and Luncheon clubs? 


“é 





RAILROAD EARNINGS IN JANUARY 1933-1934 
Crass | Raitroaps—UNITED STATES 


Month of January 
Per Cent 

1934 1933 Increase 
Total operating revenues $258,005,695 $226,555,138 3 
Total operating expenses .... . 195,848,887 181,679,760 
Taxes fv 20,770,833 21,740,201 
Net railway operating income 30,931,205 13,585,010 
Operating ratio—per cent 75.91 80.19 
Rate of return on ttnttied invest- 

ment 2.16% 0.94% 
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Government Planning for Interstate 
Transportation 


By Karu Knox GartNER* 


HERE is a wide range of view in the country today on this matter of 
what shall be done about interstate carriers. There are those die 
hards of the laissez faire method who say that the railroads should be 
relieved from present regulatory handicaps so that they might fight it 
out to a finish with their competitors. Opposed to that view is a mass 
of heterogeneous thought advocating various forms and degrees of regu- 
lation. There is also a body of opinion developing in favor of Govern- 
ment planning. 

yovernment planning proceeds upon the concept that the Federal 
Government is a state insofar as interstate transportation is concerned 
and that as a state it is as much its responsibility to supply public trans- 
portation as it is to furnish a postal service; that this responsibility is 
only emphasized by the Constitutional obligation resting solely upon it 
to provide for the National defense and wage war; and that the existing 
agencies of interstate transportation under continuing private manage- 
ment and ownership can be coordinated upon a self sustaining basis and 
developed into the necessary National transportation machine to fully 
discharge this responsibility, if there is Governmental direction as well as 
control and Governmental management as well as regulation through the 
Government’s functioning more in the role of a partner of the industry 
and less as a policeman. 

This coneept constitutes a new philosophy for interstate transpor- 
tation and presents in this particu'ar field the continuing challenge of 
the New Deal to the old philosophy of the /aissez faire era. Limitations 
of space confine the scope of this article to a brief consideration of what 
Governmental form will provide the best vehicle for making this Gov- 
ernmental partnership a reality. 


There Must Be A Single Authority Having Equal Jurisdiction Over Every 
Agency of Interstate Transportation 


_ If the railroads, trucks, buses, boat lines, air lines, pipe lines, sleep- 
ing car companies, express companies, private car lines, car forwarders 
and any and all other agencies of interstate transportation are to be 
coordinated into a_ self-sustaining National transportation machine 
underwritten by Government credit, the government has got to exercise 
a direction and control over the level of charges levied as a toll upon the 
public for the service performed. The integrity of such a general ad- 
jJustment of charges cannot be maintained at a self-sustaining level if we 
have a Shipping Board fixing the rates for the boat lines; an Interstate 
Commerce Commission fixing the rate level for the railroads; a Bureau 
of Aeronauties of the Department of Commerce fixing the rate level for 


*Of the Washington, D. C. bar. 
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air lines and a different bureau fixing truck rates, et cetera. Because of 
differences in cost of service, value of service to the patron and for other 
reasons, a uniform level of charges for all competing agencies of trans- 
portation is impracticable. The rate level of the various agencies should 
be related differentially in justice to the respective carriers, as well as to 
afford the public a fair charge for the particular agency used. 

Separate authorities cannot coordinate the services and relate their 
charges so as to produce the most revenue with the least amount of 
burden upon the public. The most elementary principles of efficient 
business management call for a unity of authority under the circun- 
stances. 

Through what governmental form shall this unity of administration 
be obtained? Shall resort be had to a Board or Commission, or to a See- 
retary of Transportation in the Cabinet, or would an entirely indepen- 
dent Administrator be better, or must we resort to Government owner- 
ship and operation under some sort of a Director General ? 


The Independent Administrator Form Versus The Commission or Board Form 


When the Interstate Commerce Commission was created in 1887 it 
was an innovation in Governmental forms that was adopted in lieu of 
an agency with a single administrative head because it afforded a biparti- 
san administration that would ‘‘keep the railroads out of polities.’’ It 
was recognized tiat an administration with a single head would be more 
efficient, but it was thought that the advantage of bi-partisan administra- 
tion under the Commission form would out-weigh the relative loss in 
efficiency. Since that time we have had another innovation in Govern- 
mental forms represented by the Controller General, which has demon- 
strated that an administrative agency headed by a sinele executive can 
be made equally non-political. In the light of this later experience, the 
Board or Commission form has lost its chief, if not, its only reason for 
being. It is no longer necessary to have a plan of government adminis- 
tered by a Commission or Board in order to obtain a non-political 
executive policy. 

Not only has the Commission or Board form become obsolete, but it 
is repugnant in its actual operation to the fundamental principle of 
ehecks and balances upon which our whole theory of Government is 
based. Under the Commission or Board form, the Board or Commission 
is first the administrator and then the judge of the private rights which 
its administrative policv may have violated. And as far as the ship- 
pers’ private rights are concerned under the Commission or Board form 
as it has been applied by the Supreme Court, the Board’s decision as 
judge is final. The Commission or Board on the one hand as administra- 
tor is charged with the preservation of carrier revenues on a basis that 
it will yield a certain required annual return and on the other hand as 
judge it is charged with passing upon the intrinsic reasonableness of the 
same rate level upon the suit of a shipper charging extortion. 

The decision of a Commission or Board on a shipper’s suit is as 
much of a governmental travesty as trial by ordeal. 

It would be just as logical to abolish the office of President of the 
United States and turn over all of his administrative duties to the 
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Supreme Court and then expect the Supreme Court to render a disin- 
terested and impartial judgment upon any issue of private rights grow- 
ing out of the administrative policies it had adopted. 

The Board or Commission form as compared with the Administra- 
tor form is inherently and necessarily inefficient. Under the Board or 
Commission form every administrative decision can be reached only after 
debate and decision in conference. If the decision is reached in any 
other way it does not refleet the deliberative judgment of the whole after 
conference but simply becomes a poll of individual viewpoints based on 
varying degrees of information concerning the subject matter. Every 
Board or Commission functions in conference with one member usually 
better posted than his fellow members as to the faets of the situation 
who, beeause of such superior knowledge, endeavors to edueate his fel- 
lows to his viewpoint by diseussion and argument. Such debate means 
delay. In every Board or Commission there seems always to emerge one 
member who because of force of personality or superior knowledge of 
the subject matter, inevitably dominates its deliberations and more or 
less controls its administrative policy. This leadership just as certainly 
breeds its own opposition oftentime with no sounder basis than per- 
sonal envy or jealousy. Opposing points of view erystalize, become fixed 
and dogmatie, all of which serves only to prolong the conference delays. 
No such delays are possible under the Administrator form. Further- 
more, in the Board or Commission form there is a lack of personal re- 
sponsibility beeause of divided accountability which tends toward inef- 
ficiency whereas under the Administrator form personal aceountability 
cannot be eseaped. 

From the experience of the Interstate Commerce Commission it 
would seem that the Commission or Board form would prove physically 
incapable of handling the job of administration presented. The Com- 
mission with its jurisdiction confined to railroads with a very limited 
jurisdiction over pipe lines and boat lines, has repeatedly and publicly 
complained that it was being overworked under its present duties and 
has accordingly asked to be relieved of certain of its duties with respect 
to railroads. How could such an organization that is already over- 
worked, extend itself to handle the additional jurisdiction over air lines, 
pipe lines, motor vehicle lines and boat lines that would be just as com- 
prehensive in each case as its jurisdiction over the railroads, which jur- 
isdiction itself would be considerably enlarged ? 

Government planning predicated upon these considerations contem- 
plates both an Administrator and a Rate Tribunal each independent of 
the other but both housed under the same roof and with every facility 
afforded for a hearty cooperation in their respective fields in which there 
will be no overlapping or conflict in functioning. 


The Independent Administrator Form Versus 
The Secretary of Transportation Form 


A Seeretary of Transportation form would afford an administrative 
agency with a single executive head. No efficiency could be achieved 
under this form, however, that could not be equally realized under the 
independent Administrator form. But even on the score of relative effi- 
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ciency the choice must be in favor of the independent Administrator 
form on the sole ground of relative continuity of term. The Seeretary 
would be appointed to serve at the will of the President like all other 
Cabinet officers. His nominal term would be for only four years at most, 
If the President were reelected, presumably, the Secretary of Transpor- 
tation would be reappointed for another four year term. This uncer- 
tainty of tenure would affect the efficiency of the whole department as 
compared with the 15 year term contemplated for the independent 
Transportation Administrator. | 

The Secretary form would not bring to the office a man of the caliber 
that is contemplated for Administrator. Regardless of the caliber of the 
Secretary he would inevitably be subject to the will or whim of the 
President ; he would not be independent and solely accountable as the 
Administrator would be. 

The Secretary form would be as thoroughly political as an adminis- 
tration could be whereas the independent Administrator form is de- 
signed to be completely non-political. 


How The Independent Administrator Form Can Be Made Non-political 


Government planning contemplates a Transportation Administra- 
tor and a Rate Tribunal. The Administrator will make the Govern- 
ment’s partnership in the National transportation machine a vital direet- 
ing force. The Rate Tribunal will afford the patrons of the National 
transportation machine a ready and hospitable forum in whieh any 


private wrong suffered at the hands of any agency of interstate trans- 
portation can be promptly redressed by an entirely disinterested and 
impartial judgment. Their respective fields would be distant in respon- 
sibilities as well as in their functioning. The Rate Tribunal would be 
characterized by its distinctly judicial prerogatives whereas the Admin- 
istrator’s functioning would be essentially administrative. 

The Administrator ean be completely removed from political influ- 
ence just as is the Controller General by providing for his appointment 
for a 15 year term by the President with the advice and consent of the 
Senate and making him ineligible for reappointment. The integrity of 
the office should be further fortified by providing that upon retirement 
it would be unlawful for him to accept employment or any income what- 
ever directly or indirectly otherwise than by pension as hereinafter pro- 
vided, from any agency of interstate transportation subject to his con- 
trol as Administrator. As a protection against the possibility of not 
getting the right man for the job the appointment should be made proba- 
tionary for the first two vears of the term during which the appointee 
would be subject to removal by the President with the advice and con- 
sent of the Senate. As a curb to inefficiency developing after the pro- 
bationary period, the Administrator should be made impeachable by 
joint resolution of Congress after notice and hearing, for inefficiency, 
neglect of duty, malfeasance in office or if guilty of any felony or con- 
duct involving moral turpitude or if he becomes permanently incapacl- 
tated. He should be subject to enforced retirement at 70 years of age. 
In fixing his salary two considerations of equal importance must con- 
trol; first, the term of 15 years is necessary to provide a consistent ad- 





MARCH, 1934 201 





ministration of sufficient length to consummate or firmly establish a fixed 
plan, such a time in the life of a man of the caliber desired would con- 
sume his best years, his compensation must afford him full opportunity 
to achieve economic independence for himself and dependents ; second, if 
Government authority is to command that respect from the business it 
is directing that will be required for it to achieve the salutory ends in 
the publie interest aimed at, it must not be overshadowed in this manner 
of salaries. Accordingly it should be provided that the Administrator 
should receive a salary equivalent to the greatest compensation received 
by any executive officer of any carrier subject to his control but should 
not receive more than $50,000 per annum, with a pension of $10,000 per 
annum for life upon retirement which pension would be paid his widow 
upon his death in office or afterwards. Such a provision would serve as 
a limitation on compensation of carrier officers that would be in the inter- 
est of stockholders and would afford compensation that would attract to 
the job of Administrator the best abilities in the industry. 

The Rate Tribunal should be bi-partisan and to insure its freedom 
further from political influence or control and to fortify further its 
judicial character, its members should be appointed for a term of not less 
than fifteen vears and be ineligible for reappointment and upon retire- 
ment it would be illegal for any member to accept employment or any 
income whatever either directly or indirectly from any agency of trans- 
portation subject to the Rate Tribunal’s jurisdiction otherwise than by 
the pension as provided for. If a member died in office or resigned, his 
suecessor should be appointed for a full fifteen vear term. Everything 
should be done to make membership on this Tribunal an employment 
through which the member could achieve economic independence for him- 
self and his dependents. Young men do not offer that seasoned judg- 
ment that must be an essential qualification. If aman in middle life who 
has had that measure of participation in professional or business life to 
give him the required judicial temperament and seasoned judgment, 
accepts a position with a fifteen year term and be ineligible for reap- 
pointment, it must be his career and out of it he must gain his economic 
independence if he is ever to win it. To that end an ample salary not 
less than $25,000 per annum should be provided with provision for a 
pension of at least $10,000 per year upon the completion of his term to 
be paid such retired member for life and a like continuing payment to 
his widow for her life if she survive him. 

The importance of sufficient compensation to the officials charged 
with the Governmental responsibility under Government planning is a 
matter that cannot be over emphasized. If Governmental authority is 
to command that respect from the business it is directing that will be 
required for it to be suecessful, the salaries paid must bear a direct 
relationship to the salaries paid in the industry. The criterion by which 
the salaries of the members of the Rate Tribunal would be fixed should 
not be the salary paid members of the Supreme Court, but the salaries 
paid members of railroad rate committees and carrier law officers. 

Under Government planning it is contemplated that all expense of 
the Governmental direction and control of the interstate transportation 
industry shall be paid by proportionate assessment against every ele- 
ment of the industry just as all other industry pays the expense of the 
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Code authorities by which they are governed under Governmental 
direction. 


The Independent Administrator Form Versus Government Ownership 


Government ownership is a governmental form that affords unity of 
management and regulation. Enough has been developed heretofore to 
indicate that there can be no Constitutional or other legal impediment 
to Government ownership of the railroads and all of the other agencies 
of public interstate transportation. 

Nor ean a consideration of Government resources be a real impedi- 
ment to Government ownership if it will produce the operating profits 
claimed for it pursuant to the resulting economies incident to the pos- 
sible coordination. There is no legal or Constitutional reason why the 
Government could not take over the ownership of all railroads, pipe lines, 
motor vehicle lines, boat lines, air lines and all other facilities of inter- 
state transportation through the simple expedient of an exchange of cer- 
tificates, the government certificates being made legal tender for the 
purpose. The basis for the exchange in each instance would be a simple 
matter of statistical detail. Out of the profits the Government certifi- 
eates would be retired through sinking fund arrangements and instead 
of the acquisition of these properties being a burden upon the Federal 
Treasury at the present time, their ownership would be a distinet asset. 

But would there be profits?) Our experience under a Director Gene- 
ral operation would most assuredly give us pause as to anticipated 
profits. And it must be remembered during that experience there were 
no trucks or other competitor of the Government operation to challenge 
the integrity of the rate level declared necessary to make the operation 
pay its way. Nevertheless over a billion dollars was the Government’s 
bill for that noble experiment! 

Obviously the suggestion that the present acquisition of the rail- 
roads alone would be too great a strain upon Government finances pro- 
eeeds from a fundamental doubt about operating profits rather than 
concern about Government resourees. Of course Government ownership 
will be a burden upon the Treasury if it cannot be made to earn profits. 

There are two fundamental reasons why Government ownership can 
never be made to earn profits; first, the system affords no opportunity 
for private profit or incentive for extra individual effort ; second, poli- 
tics. Under Government ownership the National transportation machine 
would inevitably be manned by political favorites or as reward for 
political influence rather than on the basis of expert fitness. Political 
influence would not only control the personnel but it would eventually 
determine the rate level as well as the character of service and lead to 
all manner of preferences to the politically powerful. 

The benefits or economies claimed for Government ownership are, 
on the other hand, traceable almost entirely to the coordination possible 
under a unified operation directed by a single head; such coordination 
as makes possible the elimination of wasteful operations due to unduly 
circuitous routes, duplications of passenger or freight services, et cetera, 
under an expansive power over rates, as well as, routings and pooling of 
facilities. 
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Why can’t all such coordination and resulting economies and effi- 
ciencies be equally possible under a system of unified Government man- 
agement and direction as well as control and regulation by a Transpor- 
tation Administrator entirely removed from political influence and at 
the same time leave the properties themselves in the ownership and ope- 
ration of their private owners with a sufficient prospect of a fair profit 

reasonably assured and with such responsibility for initiative left to 
awaie management as to incite individual endeavor throughout the 
National transportation machine to a constantly improving service at 
constantly diminishing costs? 


Railroad Consolidations to be Studied by Shippers 


A shippers’ conference on railroad consolidations has been created 
for the purpose of studying the various plans that have been brought 
forward within the past few years in order to determine from the stand- 
point of the shippers themselves what they actually think will be the 
effect on industry in general and on a number of heavy loading com- 
modities in particular, such as steel, lumber, coal, farm predus ts, ete. 

The committee is arranging for a study at about 250 of the larger 
industrial centers throughout the country and will also canvass about 30 
of the leading commodities in the survey, which will be condueted by 
practical transportation and traftic men. 

J. Fagg, Manager of the Commerce and Trade Bureau of the 
Chamber of Commerce of the City of Newark, N. J., is Chairman of the 
Shippers Conference, and A. C. Welch, Secretary of the Brooklyn, N. Y., 
Chamber of Commerce is Secretary. 

The plans are that the information reflecting the viewpoint of ship- 
pers and industries will be ready for submission to the next Congress, 
when railroad consolidations will come up for consideration. 


The Senate’s Constitutional Lawyers 


‘*We have not only constitutional expounders in the Senate, but we 
have diseiples of Blackstone here who outrival him, leaving his work as 
a matter of little consequence, and whose words, if they were published 
in any legal document, would make that tome a particularly interesting 
and lasting monument to the legal learning and acumen of the ex- 
pounders and to the Senate itself. But I have observed as to those who 
talk most of the Constitution in the Senate that however emphatie they 
may be upon a question involving the Constitution, and however lengthy 
and apparently convincing they may be, the Supreme Court, with a cheer- 
ful disregard of what they have said and with a painful indifference to 
their eloquence—I say it with grief, and I say it mournfully, and I say 
it with regret—in practically every instance has decided otherwise. ’’— 
Senator Hiram Johnson of California. Congressional Reeord, February 
5, 1934, page 1945. , 





National Recovery and the I. C. C. 


By Grorce T. Bet* 


HE economic seismographs tell us that the upheaval that we have 

been experiencing during the past few years is not a local disturb. 
ance but a major earth movement of unprecedented proportions. Start- 
ing with comparatively slight tremors in Europe, it quickly increased in 
intensity there, later spread its destructive forces to other continents, 
and finally reached what in many respects was its greatest thrust in 
this country. Everywhere economic contours are distorted beyond de- 
scription. Old landmarks and anchorages are gone. And today ‘‘the 
people of the United States are confronted,’’ said Mr. Justice Brandeis 
in his monumental dissent in New State Ice Co. v. Liebmann, 285 U. S. 
262, 306, ‘‘ with an emergency worse than war,’’ and are ‘‘undergoing,”’ 
said President Roosevelt in his opening message to the present (on- 
gress, ‘‘a peaceful revolution.”’ 

While emergency does not create power, it may furnish the ocea- 
sion for the exercise of power. ‘‘ Although an emergency may not call 
into life a power which has never lived, nevertheless emergency may af- 
ford a reason for the exertion of a living power already enjoyed.” 
Wilson v. New, 243 U.S. 332, 348. The emergency condition created by 
the present economic earthquake has already been the occasion for the 
exercise, by Congress and state legislatures, of strange powers hereto- 
fore generally assumed to be non-existent. Even the Constitution of 
these United States is being rediscovered. It is a written instrument 
whose meaning does not alter, ‘‘that which it meant when adopted it 
means now’’ (South Carolina v. United States, 199 U.S. 437, 448-9), but 
the Supreme Court has recently found it expedient to recall the mem- 
orable warning of Chief Justice Marshall in McCwloch v. Maryland, 4 
Wheaton, 316, 407, that the ‘‘Constitution was intended to endure for 
ages to come and consequently to be adapted to the various crises of 
human affairs’’. So widespread is misery and suffering that the Court 
has found that the resulting depression may, consistently with the Con- 
stitutional ban against any and all laws which impair the obligation of 
contracts, be the foundation basis for a state statute extending the period 
of performance for a period of two years. Home Building and Loan Asso- 
ciation v. Blaisdell, decided January 8, 1934. And further that it may 
consistently with the Fourteenth amendment be the prop for an emer- 
gency state statute regulating the price of milk. Nebbia v. State of New 
York, decided Mareh 5, 1934. And would you believe it, the statute 
fixed the minimum, not the maximum, price. So ‘‘unfavorable’’ and 
‘‘deplorable’’ is the condition of the bituminous coal industry in this 
country that companies producing over half the coal output of the great 
Appalachian region may, consistently with the prohibitions of the Sher- 
man Anti-Trust Act, combine in a common selling agency for the <ispo- 
sition of their product. Appalachian Coals v. United States 288 U. 5. 


* Of the Washington, D. C. bar. 
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344, 361-2. That Act specifically provides ‘‘that every contract, combi- 
nation, or conspiracy in restraint of trade is hereby declared to be il- 
legal’’, but in times like the present it is a ‘‘charter of freedom’’ and has 
a ‘‘generality and adaptability found to be desirable in constitutional 
provisions. ’’ 

The Interstate Commerce Act is also a ‘‘charter of freedom’’. In- 
deed, it has a ‘‘generality and adaptability’’ far exceeding that found in 
the Sherman Anti-Trust Act. In specific terms the Interstate Commerce 
Act prohibits only the unjust, the unreasonable, the undue. It contains 
a wide field for the exercise of the ‘‘flexible limit of judgment which 
belongs to the power to fix rates’’. In a very true sense, the rate-regu- 
lating statute is what the Interstate Commerce Commission says it is, for 
what that ‘‘body of experts appointed by law and informed by expe- 
rience’’ says in respect to matters calling for the exercise of its adminis- 
trative discretion is beyond the pale of court review. Administrative 
discretion is a deep well fed by ever-flowing springs producing a volume 
of water sufficient to meet the demands of any emergency such as an 
economic depression. 

The Federal government is now in the throes of a gigantic campaign 
to spread employment and increase purchasing power. It is spending 
millions, in fact billions, of dollars with those ends in view. Every de- 
partment of the government, legislative, executive and even the judi- 
cial, is cooperating in the struggle. What may the Interstate Commerce 
Commission do, what part can this creature of Congress play in the 
fight? In a Seetion 3 case involving the adjustment of rates from a 
high-wage district versus the rates from a low-wage district to a common 
destination territory, may the Commission properly take into considera- 
tion the question of comparative wage levels among other factors in 
determining the lawfulness and propriety of the adjustment? In a 
proceeding attacking the differential relationship between a district ope- 
rating full time and one operating only part time, is the Commission’s 
discretion wide enough to give some consideration to the matter of rela- 
tive working times of the two competing districts? Or in a case regard- 
ing the lawfulness of some rule or regulation in respect of car service, 
train service and the like, does the lawful limit of the Commission’s 
administrative judgment reach to the point where sympathetic regard 
may be had for the comparative labor conditions in the contesting com- 
munities? The writer is of the opinion that there is some basis for an 
affirmative answer to these questions. The question is not whether the 
Commission has the power and authority to act directly upon the wages 
and working conditions of employees of the complainant, intervener or 
defendant before it. Of course the Commission has no such power. But 
it has always had the power, and has the power today, to include those 
things within the radius of its discretionary consideration, especially in a 
Section 3 ease and particularly if they affect the quantum of traffie move- 
ment. For instance, the Commission certainly has the authority, in a 
controversy between districts competing for the trade of a common 
market territory, to take due notice of and give due weight to the cir- 
cumstance that the complainant district is a low-wage district operating 
full time while the district alleged to be preferred is a high-wage district 
operating only part time. In an emergency like the present, the Com- 
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mission may not blind its eyes to the adverse results of an order which 
would have the effeet of increasing the working time (and therefore the 
traffic) of the low-wage district and contemporaneously reducing that 
of the high-wage distriet. Nor, in a proceeding involving the lawfulness 
and propriety of a proposed rule and regulation, may the Commission 
properly shut out of view the pertinent fact that its approval of the pro- 
posed rule would result in a net gain in labor employment. 

There is authority for the foregoing concept of the Commission’s 
power. In a comparatively early case, the Supreme Court took occasion 
to say that ‘‘all cireumstances and conditions which reasonable men 
would regard as affecting the welfare of the carrying companies, and of 
the producers, shippers, and consumers should be considered by the tri- 
bunal appointed to carry into effect and enforce the provisions of the 
aet.’’ Texas and P. R. Co. v. Interstate Commerce Commission, 162 U.S. 
197, 219. In another ease it was held that ‘‘the outlook of the Commis- 
sion must be as comprehensive as the interest of the whole country.”’ 
Interstate Commerce Commission v. Chicago R. 1. & P. R. Co., 218 U.S. 
88, 103. 

Evidence of the effect of the disproportionate running time of coal 
mines was considered in Traer v. Chicago & Alton R. Co., 13 1. C. ©. 
451, 455, wherein certain features of the socalled assigned car practice 
were condemned. One of the defendant earriers attacked the Commis- 
sion’s order in the courts. The Commission set up in its answer to the 
bill of complaint the grounds upon which its order rested. The case 
finally reached the Supreme Court where the Commission’s order was 
upheld as being within its powers. Interstate Commerce Commission Vv. 
Illinois C. R. Co., 215 U.S. 452. One of the grounds alleged in the Com- 
mission’s answer and referred to in the opinion of the court (p. 467, 
margin) was that ‘‘the operator receiving the foreign railway fuel ears, 
private cars, or company fuel ears is enabled thereby to secure and hold 
a larger, more efficient and regular working foree of miners and labor- 
ers.’’ Similar evidence was presented and considered in Assigned Cars 
for Bituminous Coal Mines, 93 1. C. C. 701, 735-6; again the Commis- 
sion’s order was attacked on the ground among others that the Commis- 
sion was without authority ‘‘to equalize industrial fortune and oppor- 
tunities’’, again the power asserted was upheld, and again the conclusion 
was reached that it was not for the ‘‘ecourts to question the wisdom of the 
Commission’s regulations.”” United States v. Berwind-White Coal Mine 
Co., 274 UV. S. 564, 580, 583. 


A ease in which the Commission gave quite weighty consideration 
to the matter of labor conditions, one indeed in which it reversed a prior 
conclusion on that among other grounds, was the ease involving the ear 
supply of local mines versus joint mines. Bell & Zoller Coal Co. Vv. 
B. & O. S. W. R. Co., 74.1. C. C. 433, 442. Givine the reasons for its 
change of view, the Commission said -—— 


**In important particulars, the present record presents new as- 
pects to us. There have been important developments in the coal 
industry, not then in contemplation. The superior advantages of 
the joint mine over its local competitor, in part flowing from the 
decision in the I/linois case, have resulted in a proportionately 
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greater development of the industry at points where mines may be 
served by two or more carriers, rather than by but one. A duplica- 
tion of trackage and of trackage rights has followed in numerous 
instanees. The practice indicated in the I/linvis case seems, in cer- 
tain instances, to result in a waste of car days, which in view of the 
recent and present car shortage should be avoided. There has been 
extreme dissatisfaction in the ranks of mine labor, accentuated, in 
any event, by inequalities of working time and wages. The results 
of such disturbed labor conditions have been harmful to the car- 
riers and to the shippers’’. (Emphasis supplied). 

Commissioner Potter dissented on the ground among others (page 
443) that the Commission ‘‘may not restrict the use of transportation 
facilities in order to equalize mine operation * * * nor because of a 
labor supply problem which is not for us’’, thus proving that such fae- 
tors were important elements in the decision of the majority. The joint- 
mine operators attacked the Commission’s order in the courts, represent- 
ing in their bill of complaint that the order was made ‘‘for the purpose 
of bringing about what a majority of the Commission now conceives to 
be a desirable adjustment of labor conditions as between different mines’”’ 
and insisting that ‘‘no authority is vested by law in said Commission 
to adjust mine labor conditions or to use its powers of regulation of rail- 
roads and common carriers, directly or indirectly, for any such pur- 
pose’’. But the Supreme Court held that the Commission’s determina- 
tion ‘‘eannot be held to be so arbitrary or unreasonable as to transcend 
the power conferred upon it in respect of ear distribution’’ and upheld 
the order. United States v. New River Co., 265 U.S. 538, 542. 

Moreover, the Hoch-Smith resolution and the Supreme Court’s in- 
terpretation of it throws some light upon the question. This much- 
abused enactment, an integral part of the Interstate Commerce Act, em- 
phasizes the duty of the Commission to ‘‘adopt the policy in making and 
adjusting freight rates, of giving as much weight as possible to the con- 
ditions prevailing in the several industries of the country to the end that 
their products may freely move’’. That there is a proper place for con- 
sideration of the ‘‘conditions’’ prevailing in a particular industry in the 
‘flexible limits of judgment which belong to the power to fix rates’’, the 
Supreme Court agrees, for it said (Ann Arbor R. Co. v. United States, 
281 U.S. 658, 666-7) 


‘‘This policy is not new. In rate-making under existing laws it 
has been recognized that conditions in a particular industry may 
and should be considered along with other factors in fixing rates for 
that industry and in determining their reasonableness; and it also 
has been recognized that so far as can be done with due regard for 
the interests affected, rates should be such as will permit the com- 
modities to which they relate to move freely in the channels of 
commerce’’. 


There surely can be no doubt that among other ‘‘conditions in a 


particular industry’’ which the Commission may properly consider are 


such matters as wage scales, running time, or general unemployment, 
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particularly as there is a direct relation between them and the quantum 
of traffic available for transportation and the value of the service to the 
shipper. True it is that there have been comparatively few occasions for 
the Commission’s inclusion of such elements in its discretionary consider- 
ation, but the power and the authority so to do has been a living power 
all these years. And it is a living power today, susceptible of exercise 
in the present emergency. 





Promotions In I. C. C. 


The Interstate Commerce Commission announced the following pro- 
motions effective Mareh 1, 1934: 


Mr. W. J. Patterson, from Assistant Director, Bureau of Safety, to 
Director, Bureau of Safety, vice Mr. W. P. Borland, retired. 


Mr. T. C. Hays from Chief, Seetion of Safety Appliances, Bureau of 
Safety, to Assistant Director, Bureau of Safety, vice Mr. W. J. 
Patterson. 





Personals 


Joseph Eshelman, Guernsey Oreutt, Albert Ward, have been pro- 
moted from Assistant General Solicitors to Assistant General Counsel, 
Pennsylvania R. R. Co. 


Erie E. Ebert of Newark, N. J., has been appointed to serve on the 
Committee on Education and Research of the Associated Traffic Clubs of 
America. G. Llovd Wilson, Ph.D., Professor of Commerce and Trans- 
portation, University of Pennsylvania, is chairman of the Committee. 


Wuy Can. THem Briers? 


In a public press announcement from NRA recently, it stated, 
*“When the copper code hearing resumed at 2 0’elock, a spokesman from 
Arizona took the stand and began reading a 26,000 word brief. He said 
he worked nine years gathering the material, six months preparing the 
statisties, and that he had been waiting in Washington five months to get 
it in the official reeord. At 4.40 P. M. he was still reading from his brief. 
He had not said whether he was for or against the copper eode.”’ 





Special Interests and the Interstate Commerce 
Commission 


M* E. Pendleton Herring, of Harvard University, in the American 
Political Science Review, for October and December, 1933, discusses 
at length ‘‘ Special Interests and the Interstate Commerce Commission.”’ 
With reference to the Association of Practitioners before the Interstate 
Commerce Commission he says: 


‘‘The Association of Practitioners before the Interstate Com- 
merce Commission was organized in 1930 with the declared purpose 
of promoting the proper administration of the laws under which 
that body operates, upholding the honor of practice before the Com- 
mission, and encouraging cordial relations. At its first meeting, a 
comprehensive code of ethies covering every aspect of its work be- 
fore the Commission was adopted, based largely upon suggestions 
made by Commissioner Aitchinson and the standards of the Ameri- 
ean Bar Association. This code recognized the need for stopping 
such abuses as those deseribed above. 


**Much may be expected from extra-official efforts on lines like 
these to build up an environment around the Commission which will 
protect its deliberative character and facilitate its administrative 
operations. As we have seen, it is through outside expert assistance 
that the solution of many technical problems has been reached. 
Regulations framed in this direct relation to existing conditions 
carry their own validity and exert an intrinsic foree parallel to that 
of the law. Outright coercion is apt to defeat its own ends and 
indicates as a rule that defective methods are being employed. But 
the importance of adjusting conflicting interests extends far beyond 
the technical field, and the application of policy may be endangered 
if pressures from outside interests are not properly directed and 
controlled. The foree of enlightened self-interest may be turned to 
protecting the Commission from the influence of the narrower sel- 
fishness which appeals through Congress for special legislation or 
attempts to influence the appointment of commissioners. National 
associations of carriers and of shippers are built upon a base suf- 
ficiently broad to counter-balance the forces of sectionalism and 
partisanship. They serve to bring order into the multifarious 
private agencies concerned with transportation and to create general 
categories according to functions and occupations. Internal dis- 
putes between individuals within these associations can first be dis- 
posed of, and a unified presentation made by the association on 
matters of major importance engaging the attention of the Com- 
mission. The potentialities for autonomy and responsibility on the 
part of these organizations seem great, and still remain to be fully 
explored. In the end, such organizations can but recognize that an 
impartial and completely uninfluenced Commission is to their ulti- 
mate advantage. Their recurrent concern with the same problems 
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suggests that a short-sighted policy on their part would work to 
their disadvantage in the end. A dependence upon expediency 
would appear impolitic in the long run. Already leaders of the 
American Railway Association are coming to realize that publicity 
campaigns are of questionable value when instigated to arouse 
favorable opinion on part of the publie with regard to cases pending 
before the Commission. Such tacties are regarded with suspicion 
by the publie and with disapproval by the Commission. 


‘*Indireet pressure upon the Commission through political 
channels, though attempted time and again, has not proved effective. 
The sectional jealousies and the class and occupational conflicts 
brought to light in these efforts have occasioned much strife and few 
victories. Carriers and shippers alike recognize the danger and 
futility of this strategy. This attitude is well summarized thus: 


If powerful political and industrial influences, coupled 
with the selfish desires of those dominating the business of cer- 
tain localities or regions, are to dominate the Interstate Com- 
merece Commission, which has heretofore been independent of 
these influences and uncontrolled by such desires, then the hope 
for a ‘scientific and non-partisan development of administra- 
tive law’ has perished and the future findings of this Commis- 
sion will be thought of by fair-minded men with contempt. 


‘‘That those practicing before the Commission are develop- 
ing a code of ethical standards is a most healthy sign. In the final 
analysis, it is in the hands of those direetly affeeted by the Commis- 
sion’s work that the best hope for the future lies. The public, as 
such, can take no positive part, and Congress time and again has 
done little more than reflect the economic conflict of sections. The 
existence of reputable and responsible national organizations repre- 
senting the economic forces concerned with transportation problems 
may make for an environment discouraging to sectionalism and 
individual selfishness. Sueh organizations ean transcend the issues 
offered by the disputants in any one particular case and retain a 
broader viewpoint. They stand in a better position to see that a 
Commission protected from political rate-making and guarded from 
coercion by economic interests works to their ultimate advantage.”’ 


The Executive Secretary of the Association has a limited number of 
reprints of this article available to members at cost, 25¢ each. 


St. Lawrence Waterways Treaty Defeated 


The St. Lawrence waterways treaty was defeated on March 14th by 
the Senate. The vote was 46 in favor of ratification and 42 against it. 
A two-third vote is required which would have necessitated 13 more for 
ratification. 





“The Last Roundup” 


OLLITY reigned at the ‘‘last roundup’’ dinner of the ‘‘ Veterans of 

17,000,’’ at the Mayflower, in Washington, on the night of Febru- 
ary 10th. The veterans are participants in ‘‘The Grain Case,’’ which 
the Supreme Court revived, in Lazarus fashion, for a further whirl in a 
troubled world. C. T. Vandenover, Vice-President and only surviving 
officer of the full roster elected at the original dinner in Chicago, Feb- 
ruary 2, of a previous year, presided long enough to have Frank B. 
Townsend elected President, then quickly turned the gavel over to him 
as toastmaster. In amazing teamwork, so dextrous that the full im- 
port of the action was not at the time realized by the other hungry office 
seekers present, Mr. Townsend announced that it was of course under- 
stood that Mr. Vandenover would continue to act as vice-president, and 
proceeded to introduce the various speakers of the evening. The clear 
inference of monopoly of all of the other offices of the organization by 
Messrs. Townsend and Vandenover occasioned some disgruntled com- 
ment, especially in respect of the portfolios of treasurer and historian, 
but as harmony was the order of the evening, there was no contest of 
the election. Predictions were rife, however, that the officials of the 
association had a bright political future. 

It was a field night of speaking. Unsuspected forensic talent was 
discovered. For brevity the traditions of The Grain Case were more 
than upheld. Neither space nor the inevitable hazard of comparison of 
speakers will permit of extended comment. High spots were the inter- 
esting reminiscences of Commissioner Neyer, who presided throughout 
the hearings in the original proceeding, and who somehow manages to 
maintain an astonishing sense of loyalty to a particularly troublesome 
unit in his official tasks; Commissioner Porter’s account of his evolution 
from a junior to a senior member of the Commission since his intro- 
duction to The Grain Case: Commissioner Tate’s stories and his whole- 
hearted support of Owen Meredith’s view as to the importance of dining 
on all social oecasions; Commissioner Miller’s mild resentment at being 
characterized as a veteran and his somehow Dixie cadence of expression 
found in few appointees from Pennsylvania; the regret that Chair- 
man Lee was unable to remain throughout the whole of the evening; 
Examiner Mackley’s decided disinclination to share in the optimism of 
others present as to the settling effect of The Grain Case upon future 
grain-rate litigation; Examiner Hall’s quotation of Commissioner 
Meyer’s characterization of the Interstate Commerce Commission as a 
working body rather than a speech-making body as a reason for the 
brevity of his remarks; the long-awaited interpretation of the Hoch- 
Smith Resolution by Commissioner Homer Hoch of the Kansas Com- 
mission, presumably at least fifty per cent elarifying, coming from one 
of its two authors; the remarkable inside story of the origin of The 
Grain Case so ingenuously detailed by John EK. Benton, representative 
of the state commissions in Washington; the stories of the silver- 
tongued Samuel J. Wettrick, Lawyer, of Seattle; the touch of sentiment 
in calling for a few remarks from the very first witness in The Grain 
Case, B. F. E. Marsh, Assistant General Freight Agent of the Santa Fe, 
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whose optimism as to the effect of The Grain Case on future grain-rate 
litigation was also subnormal; and an appreciation of Commissioner 
Hoch’s interpretation of the resolution bearing his name on the part of 
A. B. Enoch, General Attorney of the Rock Island, who bears the dis. 
tinction, with Examiners Mackley and Hall, of having attended all of 
the grain hearings, and who insisted upon reviving the question of who 
pays the freight, despite the repeated admissions of the producer that 
he himself, (the producer) pays it. The only thing missing was a little 
stirring oratory from the grand young man from Iowa, Judge Hender-. 
son, who seemed content to prompt his fellow Iowan, Commissioner 
Porter, over a hurdle or two. 

In his coneluding remarks the toastmaster, inviting the veterans to 
spend their summer vacations in his native state, and confessedly ex- 
ploiting his office as toastmaster to his state’s financial gain, painted a 
word picture of the beauties and wonders of the playgrounds of Minne- 
sota that held the veterans spellbound and that should cause the pages of 
far-flung playground prospectuses of rival states, including California, 
to shrivel up in shame and die. It was indeed a classic. 

The one note of sadness was injected when Mr. Vandenover in his 
opening remarks asked the veterans to stand, bowed, for a moment as a 
fitting tribute to the many veterans, whose names he read, who had 
passed beyond. It was a goodly number, including Conrad Spens, Vice- 
President of the Burlington, the first President of the veterans’ associa- 
tion, and P. J. MeCarthy, General Freight Agent of the Missouri Pa- 
cific, the association’s first Secretary. 

The details of the dinner were efficiently arranged by Miss Pearle 
P. Cramer. 


A Favorite Quotation (So ir is Sam) oF Mr. Justice BRANDEIs, 


ONE QuITE ExPRESSIVE OF THE NEW DEAL 


‘Thou hast heard men scorn thy city, 

Call her wild of counsel, mad. 

Thou has seen the fire of morn 

Flash from her eye in answer to their scorn. 

Come peril on peril, ’tis this that makes her grand, 
And common states that stand in caution, twilight 

cities, dimly wise 
Ye know them, for no light is in their eyes.’’ 


—EUuRIPIDES. 





Our Alphabet Government 


“sete having business in Washington these days must know the 
latest alphabetical designations of the various Federal agencies cre- 
ated by the ‘‘New Deal’’ during ‘‘The One Hundred Days”’ of the spe- 
cial session of the Seventy-Third Congress last Spring. No longer does 
A.A.A. mean only the American Automobile Association. It also means 
Agricultural Adjustment Administration. 


Some of the alphabetical agencies recently created are as follows: 


Home Owners’ Loan Corporation 

Farm Credit Administration 
Agricultural Adjustment Administration 
Federal Deposit Insurance Corporation 
National Recovery Administration 
Public Works Administration 

Tennessee Valley Authority 

Federal Emergency Relief Administration 
Federal Coordinator of Transportation 
Civilian Conservation Corps 

Federal Trade Commission 

U. S. Employment Service 

Central Statistical Board 

Federal Commodities Corporation 
National Labor Board 

Commodity Finanee Corporation 
Petroleum Administrative Board 
Federal Civil Works Administration 
Retail Code Authority 

Federal Housing Corporation 

Soil Erosion Service 

Subsistence Homesteads Division 
Petroleum Labor Policy Board 

Deposit Liquidation Board 

Business Advisory and Planning Council 
National Planning Board 
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Supplement to “Interstate Commerce Acts 
Annotated” 


HE United States Senate, on February 15th, adopted Senate Resolu: 

tion 192,»offered by Senator Dill, Chairman of the Committee on Inter. 
state Commerce, providing for the printing of the Supplement to the 
Interstate Commerce Acts Annotated. The proceedings in the Senate, 
reported in the Congressional Record of February 15, 1934, page 2629, 
were as follows: 


MR. DILL. Mr. President, in 1927 the Senate printed Docu- 
ment No. 166, which was a compilation of Federal laws relating to 
the regulation of carriers subject to the Interstate Commerce Act, 
with certain digests of pertinent decisions of the Federal courts and 
the Interstate Commerce Commission. The Commission has pre- 
pared the data bringing down to date the compilation of eases that 
have been decided. They are ready to be printed, and I submit a 
resolution requesting that the data referred to be transmitted by the 
Commission to the Senate and providing that they be printed as a 
Senate document. I ask unanimous consent for the immediate con- 
sideration of the resolution. 

There being no objection, the resolution (S. Res. 192) was read, 
considered, and agreed to, as follows: 


Resolved, That the Interstate Commerce Commission is hereby 
requested to prepare and transmit to the Senate a manuscript 
in form suitable to be printed, to supplement and bring as 
closely to date as is practicable Senate Document No. 166, Sev- 
entieth Congress, first session, heretofore submitted by the Com- 
mission in response to Senate Resolution 17 of December 6 (cal- 
endar day, Dee. 9) 1927, the same being entitled ‘‘ Compilation 
of Federal Laws Relating to the Regulation of Carriers Subject 
to the Interstate Commerce Act, with Digests of Pertinent Deci- 
sions of the Federal Courts and the Interstate Commerce Com- 
mission, and Text or References to General Rules and Regula- 
tions’’; and that such manuscript, when transmitted by the 
Commission to the Secretary of the Senate, be printed as a Sen- 
ate document. 


Note: The new volume of “Interstate Commerce Acts Annotated” will be printed 
and ready for distribution during the early summer. 





March Luncheon A Success 


April Luncheon: Hotel Lafayette, Washington, D. C. 
Tuesday, April 3rd, 12:45 P. M. 


IXTY-FOUR members and guests attended the second monthly 
luncheon of the Association at the Lafayette Hotel on Tuesday, March 
6th. Chairman Driscoll called the meeting to order promptly and 
turned it over to the local Committee headed by R. Granville Curry, 
assisted by J. Carter Fort and Karl Knox Gartner. 

Commissioner Hugh M. Tate made a most interesting talk. It so 
happened that on that day Commissioner Tate had completed four years’ 
service as a’ member of the Interstate Commerce Commission and his 
observations and comments upon the happenings of those four years, 
together with reminiscences of his earlier court experiences were well 
received. He spoke of the friendly contact that occasions of this sort 
afford Bench and Bar to rub elbows and become better acquainted. He 
also spoke approvingly of good-natured criticisms of the Commission, 
but pleaded for an earnest understanding of the Commission’s good 
intentions. 

Judge R. V. Fletcher, General Counsel of the Association of Rail- 
way Executives, a born story teller, related an interesting story of Jus- 
tice of Peace practice in Mississippi many years ago. George T. Bell 


and Joseph C. Colquitt contributed to the program by narrating some of 
the amusing incidents experienced by them. 
The next luncheon will be held at the same place, the LAFAYETTE 


Hore,, oN APRIL 3rp, 1934, ar 12:45 P. M. A. Henry Walter, Edward 
F. Wendt and Jonathan C. Gibson constitute the entertainment com- 
mittee for that meeting. They will appreciate your attendance so we 
suggest that you jot the date down on your calendar. Remember that 
guests, especially prospective members, are always welcome. 

Those attending the March luncheon are listed below : 


Washington, D. C. J. Carter Fort Frank L. Peckham 
Walter W. Ahrens R. C. Fulbright Philip S. Peyser 


Hon. C. B. Aitchison 
Harry C. Ames 
A. J. Banks 
Charles M. Bardwell 
John D. Battle 
Wm. H. Bonneville 
George T. Bell 
Carrie Lou Brewer 
Ulysses Butler 
Charles Clark 
Joseph C. Colquitt 

- Pearle P. Cramer 
Willis Crane 
R. Granville Curry 
Hon. Claude L. Draper 
Charles D. Drayton 
H. D. Driscoll 
Harry S. Elkins 
George E. Elliott 
Hon, John J. Esch 
R. V. Fletcher 


Karl Knox Gartner 
Jonathan C. Gibson 
George F. Graham 
Cc. B. Guthrie 

N. W. Guthrie 

A. C. Hansen 

D. Heywood Hardy 
John Philip Hill 
Elda S. Johnston 
T. B. Johnston 
Wm. J. Koebel 

H. L. McCormick 
Sarah F. McDonough 
Sue K. McLeish 
Arthur R. Mackley 
Hon. Carroll Miller 
John T. Money 
Edwin F. Morgan 
Frank K. Nebeker 
L. A. Norman 
Hugo Oberg 


R, V. Pitt 

Hon. Claude R. Porter 
James Quarles 
Robert E. Quirk 
Ewing H. Scott 

Z. Wayne Scott 

S. J. Sheridan 
Chester E. Stiles 
Hon. Hugh M. Tate 
John R. Van Arnum 
Frank Van Sant 

A. Henry Walter 
W. H. Watts 

John C. White 

A. Rea Williams 


New York City 
J.C. Albert 


Crossett, Arkansas 
V. A. Roane 





Principles Announced in Recent Decisions of the 
Commission in Rate, Rule and Service Cases 


By Grorce T. BELL 


Reasonableness of Rates and Ratings 


No. 25510, Hickory Clay Products Company v. Atlantic Coast Line 
et al. Division 3. The reasonableness of a rate cannot be measured by 
comparing its earnings with the average earnings on all traffic because, 
if the reasonableness of rates were so measured, the inevitable result 
would be to bring all rates to a common level. 


No. 24479, Carolina Bagging Co. et al v. Norfolk & Western et al. 
Entire Commission on reconsideration, previous report 195 I. C. C. 791. 
When a carrier, instead of providing carload and less-than-carload rates, 
provides only an any-quantity rate for both kinds of traffic, the presump- 
tion is that the any-quantity rate is higher than a carload rate should be 
and lower than a less-than-carload rate would be if both rates were on 
the proper basis. Although exceptions are quite numerous, the usual 
spread between carload and less-than-carload ratings is two classes. 
While value is an especially important factor to be considered in deter- 
mining the reasonableness of rates, it is by no means controlling. 


No. 25851, Rea-Patterson Milling Co. et al v. Missouri Pacific et al. 
Division 3. A commodity rate applicable on less-than-carload traffic is 
a pronounced departure from the usual practice and should not be re- 
quired to be established except upon a clear showing of compelling 
reasons. 


No. 24902, O’Neal Commission Co. et al v. Alabama Great Southern 
et al. Entire Commission on reconsideration, previous report 194 I. C. C. 
596. Joint rates which exceed the aggregate of the intermediate rates 
are prima facie unreasonable, and this presumption can be overcome 
only by a clear showing that the aggregate of the intermediate rates 
results in less than a reasonable maximum charge. 


Reparation 


No. 15788 (and associated cases), Parkersburg Rig & Reel Co. v. 
C. & N. W. et al. Entire Commission on reconsideration and further 
hearing, previous report 179 I. C. C. 571. A rate voluntarily established 
by the carriers and found not unreasonable by the Commission is not a 
Commission-made rate and, therefore, not within the doctrine of the 
Arizona Grocery Case. In this case, the Commission awarded reparation 
to a lower basis than it had awarded in a previous case on shipments of 
the same commodity, during the same period and to the same points, but 
in neither case did it appear that the Commission had previously acted 
in its legislative capacity. To this action Commissioners Meyer, Tate, 
Mahaffie and Lee dissented. 
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Epitor’s Note: But in the case of Arizona Wholesale Grocery Company v. 
Southern Pacific, et al, decided January 24, 1934, the United States Circuit Court of 
Appeals for the Ninth Circuit reached a directly contrary conclusion. In The Third 
Phoenix Case, 140 1. C. C. 171, the Commission awarded reparation to the Grocery 
Company on the ground that the rates charged were unreasonable, although in a 
prior case involving the same rates, the Commission had held that “the record does 
not support a finding of unreasonableness.” The carriers refused to pay the repara- 
tion, suit was brought on the order, the District Court sustained a demurrer to the 
complaint, and the Circuit Court of Appeals affirmed, resting its opinion upon the 
decision of the Supreme Court in the Arizona Grocery Case. The Circuit Court of 
Appeals regarded the Commission’s prior holding “as a positive finding of a nega- 
tive fact—a_finding just as definite, concrete, and binding as a jury’s verdict of not 
guilty.” (Emphasis by the Court) 


No. 24479, Carolina Bagging Co. et al v. Norfolk & Western et al. 
Entire Commission on reconsideration, previous report 195 I. C. C. 791. 
The fact that rates are subjected to considerable reduction is not in itself 
sufficient ground for an award of reparation on past shipments where 
such rates are a part of a general readjustment involving increases as 
well as reductions. However, when a level of rates.lower than previously 
in effect has been approved and practically all of the rate changes result 
in reductions, the situation presented is not in the nature of a general 
readjustment such as those in respect to which the Commission has gen- 
erally denied reparation. Commissioners Mahaffie and Miller dissented 
on the ground that if the reparation basis prescribed were applied to all 
of complainant’s shipments, both ecarload and less-than-carload (the 
claim involved the application of any-quantity rates on earload ship- 
ments), the total charges would exceed the charges actually collected, 
and that in such eases damage, if any, should be the difference between 
the aggregate charges assessed and the aggregate charges that would 
have been assessed at the rates approved by the Commission. Chairman 
Lee also dissented. 


No. 25928, Tennessee Eastman Corporation v. L. & N. et al. Divi- 
sion 5. Orders of the Commission in special docket cases must be re- 
garded as formal orders as fully in all respects as orders in formal eases. 
Such orders are based on provisions of law and of necessity must meet 
all legal requirements the same as orders in formal proceedings. In 
this ease, it was held that the doctrine of the Arizona Grocery Case ap- 
plied to the rate prescribed by order in a special docket case, although 
the basis thereof was merely the admission of the defendant carriers that 
the rate was unreasonable to the extent stated in the order. To the 
denial of reparation, Commissioner Farrell dissented. 


No. 24834, Buckeye Cotton Oil Co. v. Illinois Central et al. Entire 
Commission on reconsideration, Commissioners Lee, Tate, Mahaffie and 
Miller dissenting. Previous report by Division 4, 196 I. C. C. 4. In 
many cases, the Commission has held that under special circumstances 
it would not hold earriers, participating in hauls for which an unreason- 
able combination rate is charged, jointly and severally liable but would 
determine the extent to which each factor is unreasonable. In this case, 
however, the Commission held that the foregoing cannot be considered a 
settled and inviolate rule. Relying on the well settled rule that if a 
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through rate, joint or combination, is found unreasonable and reparation 
awarded the order entered may run against the carriers collectively that 
participated in the transportation, it entered a reparation order against 
all the carriers which participated in the through transportation in- 
volved although the factor charged by some of them had previously been 
prescribed by the Commission and such carriers did not coneur in or 
have any control over the other factor. Commissioner Mahaffie’s dissent 
referred to the fact that many of the carriers involved are insolvent and 
eannot be compelled to pay any part of the award, and hence that the 
majority’s failure to determine which factor caused the damage may 
result in a solvent carrier having only a minor part of the haul being 
required to pay in damages a greater amount than its share of the 
through charges. (Epiror’s QUERY: Does the doctrine of the Arizona 
Grocery Case apply to a factor of a combination through rate, where 
such factor was previously prescribed by the Commission?) 


No. 24718, White Eagle Oil Corporation v. Big Fork & I. F. et al. 
Entire Commission on reconsideration, Commissioners Farrell and Me- 
Manamy dissenting in part. A rate reasonable in view of the cireum- 
stances and conditions when it is established may, in the course of time, 
become unreasonable by virtue of changed circumstances and conditions. 
Where the rate has become unreasonable as the result of changes in con- 
ditions so gradual that no date can be pointed to as the date when it 
became unreasonable, the Commission has the power to fix the reason- 
able rate for the future and, in that ‘‘flexible limit of judgment which 
belongs to the power to fix rates,’’ to refuse to hold the rates unreason- 
able in the past. 


No. 23770, Elk River Concrete Products Co. et al v. C. M. St. P. & 
P. R. Co. Division 3. If defendants in a reparation case refuse to cer- 
tify Rule V statements and at the further hearing for the purpose of de- 
termining the amounts of reparation due offer no evidence challenging 
complainant’s exhibits showing the pertinent data necessary to deter- 
mine the amounts due, the Commission will accept such exhibits as accu- 
rate and award reparation accordingly, even though the freight bills are 
not introduced in evidence. 


No. 25753, Wheeling Steel Corporation vy. Alton et al. Division 3. 
Rates in force by reason of a suspension order are not rates prescribed 
by the Commission within the doctrine of the Arizona Grocery Case. 
Investigation and suspension proceedings afford a method by which 
changes proposed by carriers are postponed pending an investigation as 
to their reasonableness and the Commission does not, by the order of 
suspension, sanction the existing rates nor disapprove those under 
suspension, 


Rail Rates Made To Meet Truck Competition 


No. 26210, Gasoline from San Francisco Bay Points to Ogden, Utah. 
Entire Commission. Commissioner Farrell dissenting. A rail carrier 
has no right to reduce its rates to any level it sees fit, regardless of the 
effect of such a reduction upon the general rate structure. While ordi- 
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narily a rail carrier should not be required to defer revising its rates 
which it deems necessary to enable it to meet truck competition until it 
ean show that it has lost a substantial amount of its traffie to trucks, 
nevertheless where a particular rate is so important that a substantial 
reduction therein, if permitted to stand, would be reasonably certain to 
cause widespread reductions in other reasonable rates and revenue 
losses to carriers generally far greater than the revenue gains which 
could possibly result from the challenged rate, the Commission will feel 
impelled, by reason of the public interest in the integrity of the rate 
structure involved, to find such a rate unreasonable. Moreover, when a 
particular carrier or carriers propose reduced rates in order to meet 
motor truck competition, and such rates are seriously challenged, the rec- 
ord made must satisfy the Commission that the competing transporta- 
tion agencies are available and that the respondent carriers were justi- 
fied in takin& the steps which they did in order to retain the traffic. In 
this case, the record was not convincing in these respects. It indicated, 
among other things, that the trucking rate which started the contro- 
versy would not be profitable to the truck operator and that there was 
considerable question regarding the bona fides and efficacy of the threat 
represented by the trucking rate. 

The basis of Commissioner Farrell’s dissent was his opinion that the 
majority report failed to state facets which established that the reduced 
rail rate was in violation of any provision of the Act. 


Complaints and Amendments Thereto 


No. 24479, Carolina Bagging Co. v. Norfolk & Western et al. Entire 
Commission on reconsideration. The complaint attacked the rates from 
certain specified points in Virginia, among other states, to destinations 
in another state, and alleged that complainant made shipments ‘‘from 
points in Virginia’’ to such destinations, that defendants applied 
thereto the rates published in certain described tariffs, and that the rates 
in the tariffs referred to, one of which provided rates from Fries, Va., 
were unreasonable. A motion by complainant to include Fries, Va., in 
the list of origin points and shipments therefrom in the claim for repa- 
ration was denied by Division 3, because Fries was not included in the 
list of origins specifically named in the complaint. The entire Commis- 
sion reversed the Division and held that as Fries is situated in the same 
general territory as the points mentioned with certainty in the com- 
plaint and the rate situation from Fries was not dissimilar from that 
which prevailed from other points, the amendment would not operate as 
a surprise or prejudice to defendants and its allowance would not unduly 
broaden the issues. 


Tariff Interpretation 


No. 15788 (and associated cases), Parkersburg Rig & Reel Co. v. 
C.& N. W. et al. Entire Commission. A reasonable doubt concerning 
the meaning of a tariff warrants the interpretation which has been placed 
upon it by the parties. 
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Undue Prejudice and the Carriers Which May Be Held Responsible Therefor 


No. 25902, D’Arrigo Bros. Co. v. Santa Fe et al. Division 3. All ear. 
riers which are parties to the maintenance of rules, regulations and prae- 
tices from both the complainant points and the alleged preferred points 
must be held to ‘‘effectively participate’? in any prejudice resulting 
therefrom, within the doctrine of Texas & Pacific R. Co. v. United States. 
289 1. S. 627. 


Commodity Descriptions 


No. 25734, Seaman Body Corporation v. C. & N. W. et al. Division 
3. Commodity deseriptions must be strictly applied and only the article 
or articles clearly embraced within the description can be considered as 
having been removed from the classification. In this ease, it was held 
that ‘‘eotton plush’’ is not included in the term ‘‘eotton goods in the 


piece,’’ as that term is generally understood and accepted commercially, 


Fourth Section Relief 


Fourth Section Application No. 15060, Corn to New Orleans. Divi- 
sion 2. Where barge service has been extended to certain river points 
and barge rates currently apply therefrom, but facilities for loading 
have not been completed and no movement by barge has taken place 
prior to the hearing, the water competition is merely potential, not ae- 
tual, and therefore not a proper ground for granting fourth section relief. 


Transit 


No. 24706, Pillsbury-Astoria Flour Mills Co., v. Great Northern 
et al. Division 5. The purpose of transit is to permit service at some 
point between origin and destination of traffic and in the general diree- 
tion of the moyement of the traffic. A back haul is contrary to this pur- 
pose. Under certain conditions, carriers may voluntarily perform back 
hauls in connection with transit, but it is something which the Commis- 
sion will not ordinarily require them to do except to remove unjust 
discrimination or undue prejudice. 


Reconsignment 


No. 25944, Ryon Grain Co. v. Detroit, Toledo & Tronton et al. 
Division 3. To be entitled to reconsignment, a shipper must comply 
with the governing reconsignment rules. Moreover, the non-existence of 
an out-of-line haul and request for reconsignment or diversion within a 
reasonable time are conditions precedent to the right of a shipper to 
demand sueh reconsignment. <A joint through rate which is not re- 
stricted as to routing will not apply where there has been a back haul, 
although all the carriers participating in the movement are parties to the 


tariff. 





Review of Supreme Court Cases* 


By CLARENCE A. Miuuer, General Cownsel, 


The American Short Line Railroad Association 


No. 342. Florida, et al v. United States, et al. 

This case is before the Court of Appeals from the District Court, 
Northern District of Georgia (4 Fed. Supp. 477), to determine the valid- 
ity of an order of the Interstate Commerce Commission in requiring the 
Atlantic Coast Line to put in foree and maintain certain rates for the 
transportation of logs in intrastate commerce within and throughout the 
State of Florida (188 I. C. C. 157; 190 I. C. C. 588). 

Counsel for one of the appellants, in a separate brief, alleges that 
the Interstate Commerce Commission has been deprived of the jurisdie- 
tion conferred upon it by Section 13 (4) of the Interstate Commerce 
Act, by reason of the provisions of Section 15a (2), as amended by the 
Emergency Railroad Transportation Act, 1933, and that the Commis- 
sion no longer has the power to protect interstate commerce against un- 
due, unreasonable, or unjust discriminations made by a State or any of 
its regulatory authorities. The Commission, in Docket 26210—Gasoline 
From San Francisco Bay Points to Ogden, Utah, (decided February 6, 
1934), overruled a similar contention. 


No. 361. Interstate Commerce Commission v. The Pennsylvania R. R. 
Co,. et al. 

This is the so-called ‘‘ Pennsylvania Clayton Act Case,’’ and is be- 
fore the Court on writ of certiorari to the Third Cireuit Court of Ap- 
peals. The decision of that Court is reported at 66 F. (2d) 37. The Cir- 
euit Court of Appeals set aside the order of the Interstate Commerce 
Commission directing the Pennsylvania Railroad Company and the 
Pennsylvania Company to divest themselves of stock in the Lehigh Val- 
ley and Wabash Railroad Company (169 I. C. C. 618). 

On February 19, 1934, the Supreme Court ordered a reargument, by 
the following order : 


9 


“‘This ease is restored to the docket and assigned for reargu- 
ment on Monday, March 5, next, after the case heretofore assigned 
for that day. The court desires to hear further argument with re- 
spect to the construction of the provision of Section 7 of the Clay- 
ton Act that ‘This section shall not apply to corporations purchas- 
ing such stock solely for investment and not using the same by 
voting or otherwise to bring about, or in attempting to bring about 
the substantial lessening of competition.”’ 


, 


: This case was first argued on February 7-8, 1934, by Mr. Daniel W. 
Knowlton, Chief Counsel, Interstate Commerce Commission, for the 
petitioner, and Mr. Henry Wolf Bikle, for the respondents. 


*The Supreme Court was in recess from January 22nd until February 5th. 
It recessed again on February 19th until March 5th. 
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No. 422. United States, et al v. Illinois Central R. Co., et al, (Decided 
March 5, 1934) 


Section 3 (e) of Inland Waterways Corporation Act of June 
3, 1924, as interpreted and applied by Interstate Commerce 
Commission, does not deprive rail carriers of property with- 
out due process of law. 


This case was before the Court on appeal from the United States 
District Court for Delaware (3 Fed. Supp. 1005) holding invalid an 
order of the Interstate Commerce Commission granting the American 
3arge Line Company a certificate of public convenience and necessity, 
and ordering interested carriers to establish through barge-rail routes 
and rates (182 I. C. C. 521). The District Court of Delaware had up- 
held the contention of the carriers that the order in issue was made 
without according them a full and fair hearing, and that the statute, 
so far as it authorized the Commission to make and enforce the order 
without such a hearing, contravened the due process clause of the Fifth 
Amendment. 

On briefs and during the oral argument, the United States and the 
Interstate Commerce Commisston took the position that the Commission 
was bound to grant a hearing upon complaint being made by the rail 
earriers, and pending such hearing to postpone the effective date of the 
order upon any non-frivolous showing (see 148 I. C. C. 129, 141). 

The Court held that since the Commission had so construed the law 
as to require a hearing if one be demanded by the rail carriers, it could 
not be said that they were deprived of their property without due pro- 
cess of law. 

The opinion of the Court is relatively short, and is so interesting, 
that it is believed the printing of the entire text is justified. 


This is a suit brought by the Illinois Central Railroad Company 
and other railroad carriers, under the Urgent Deficiencies Act of Octo- 
ber 22, 1913, U.S. C., Title 28, § 47, as amended by the Act of Febru- 
ary 13, 1925, U.S. C., Title 28, § 345, to set aside, annul and enjoin the 
enforcement of an amended order of the commission, made under § 3 (e) 
of the Inland Waterways Corporation Act of June 3, 1924, ¢. 243, 48 
Stat. 360, as amended, ec. 891, § 2, 45 Stat. 978. That section provides 
that any person, ete., about to engage in conducting a common carrier 
service upon certain designated waters may, upon application to the com- 
mission, obtain a certificate of public convenience and necessity in ac- 
cordance with § 1 of the Interstate Commerce Act; and that the com- 
mission ‘‘shall thereupon, by order, direct all connecting common ecar- 
riers and their connections to join with such water carriers in through 
routes and joint rates,’’ and shall, in such order, ‘‘fix reasonable mini- 
mum differentials between all rail rates and joint rates in connection 
with said water service,’’ ete. The commission is further authorized to 
require the interested common carriers to enter into negotiations for the 
purpose of establishing equitable divisions of these joint differential 
rates, and if they are unable to agree within a time specified in the act, 
the commission shall determine and establish reasonable divisions to 
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become effective coincident with the effective date of the joint rates. 
The Act further authorizes the commission, upon complaint, at once, 
and if it so orders, without answer or other formal pleading, but upon 
reasonable notice, to enter upon a hearing concerning the reasonable- 
ness or lawfulness of any through route or joint rate filed pursuant to 
such order of the commission, ete., and after full hearings to ‘‘make 
such order with reference to any such matters as it may find to be 
proper and in the public interest.’’ The burden of proof in such case 
is put upon the carrier or carriers making the complaint, and prefer- 
ence is to be given to the hearing and decision of the questions involved 
over all other questions pending before it, except where like preference 
is given by law; and the commission is directed to render a decision as 
speedily as possible. 

Upon application under this section, the commission, after a hear- 
ing confined to that application, granted to the American Barge Line 
Company, a certificate of public convenience and necessity, Application 
of American Barge Line Co., 182 I. C. C. 521; and thereupon, without 
further hearing, entered an order directing the interested carriers to 
establish through barge-rail routes and rates. Subsequently, in August 
or September, 1932, because of competition from unregulated truck and 
water carriers, the railroad carriers published all-rail carload rates on 
cotton lower than those previously in effect. These rates were further 
reduced in November, 1932. But the railroad carriers declined 
to join in joint water and rail rates; and, thereupon, the Barge Line 
sought from the commission supplemental orders requiring the estab- 
lishment of rail-barge-rail rates between designated points. The rail 
carriers opposed the application and requested a hearing before action 
by the commission. This hearing the commission refused, and entered 
an order requiring the rail carriers to join with the Barge Line in pub- 
lishing specified rail-barge-rail rates on cotton in carloads. The order, 
particulars of which need not be stated, was issued December 10, 1932, 
to become effective on January 25, 1933, which time was afterwards 
extended to June 1, 1933, a period altogether of nearly six months from 
the date of issue. 

Appellees, on February 2, 1933, before the order had become effec- 
tive, brought this suit and sought relief from the order, upon the 
grounds (1) that it was made without according them a full and fair 
hearing, and that § 3 (e) of the statute, in so far as it authorizes the 
commission to make and enforce the order without such hearing, con- 
travenes the due process of law clause of the Fifth Amendment; and 
(2) that it also constitutes a delegation to the commission of legislative 
power. The court below held with appellees upon the first ground, and 
entered a decree enjoining, setting aside, annulling and suspending the 
order of the commission. 3 F. Supp. 1005. 

1. Assuming that the order in question, if enforced, would have 
the effect of depriving appellees of property or of property rights, we 
first inquire whether the statute, as interpreted and applied by the com- 
mission, does have the effect of denying appellants a full and fair hear- 
ing in respect of the matter prior to the enforcement of the order, and, 
consequently, fails to satisfy the constitutional requirement of due 
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process of law. The provision of the statute that a certificate of pub- 
lie convenience and necessity to conduct a common carrier service upon 
the waters designated may be obtained upon application to the com- 
mission and thereupon the commission shall make the order described in 
the statute, undoubtedly empowers the commission to make the order, 
in the first instanee, without a hearing. The commission, however, seems 
never to have held that it is not obliged upon complaint to grant a full 
and fair hearing after the making of the order but before putting it into 
effect. And both in the briefs filed on behalf of appellants, including 
the United States and the commission, and in the argument at the bar, 
the position is definitely taken that the order is tentative and the rates 
prescribed thereby cannot be enforced without a hearing if properly 
sought by appellees. The brief for the United States and the commis- 
sion quotes from the concurring opinion of Commissioner Brainerd in 
Ex parte 94, Procedure Under Barge Line Act, 148 I. C. C. 129, 141, to 
this effect and adopts it as the view of the government and the commis- 
sion. Upon the oral argument, in response to a direct question from the 
bench, this view was reiterated by the Assistant Solicitor General, his 
statement in effect being that the commission is bound to grant the hear- 
ing upon complaint being made by the railway carriers, and pending 
such hearing to postpone the effective date of the order upon a showing 
which is not frivolous. The conclusion of Commissioner Brainerd, thus 
adopted, is that if the commission issue a certificate of public conven- 
ience and necessity and enter an order without hearing, directing the 
establishment of through routes and joint rates and fixing reasonable 
minimum differentials, and later, before said rates become effective, a 
complaint is filed by an interested carrier, ‘‘it would then be our duty 
to hear said complaint and decide said matter before said rates become 
effective ; that in the event such a hearing is not had and the matter dis- 
posed of before the effective date of said rates, it would be our further 
duty temporarily to suspend them until said matter is decided ; 

And he declared that this procedure would be necessary to comply with 
the requirements of due process of law. 

This is an admissible construction of the statutory provisions. That 
the order made by the commission upon granting the certificate of public 
convenience and necessity is not final and conclusive is clear, since, by 
the affirmative provisions of the act, the railway carriers may file the 
through routes and joint rates pursuant to the preliminary order, and 
immediately, upon complaint, secure a full hearing from, and a plenary 
determination by, the commission. Pending that hearing, the commis- 
sion is authorized to suspend the operation of the preliminary order for 
as long as seven months beyond the 7 when it — otherwise go 
into effect, Interstate Commerce Act, U. 8S. C. Title 49, § 15 (7); and it 
is made clear by what has already been said that upon ‘eppliection and 
proper showing the commission would consider itself bound to take 
such action. 

The provisions of § 3 (e) with which we are dealing were enacted 
by Congress in an avow mal effort to bring about cooperation on the part 
of the rail carriers with the water carriers. The report of the House 
Committee on the proposed legislation (H. Rept. 1537, 70th Cong., 1st 
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Sess. pp. 5-6) recites the necessity of overcoming opposition on the part 
of the rail carriers in respect of through rates, joint rates, etc., without 
interminable delay and the heavy expense necessary to carry on proceed- 
ings before the Interstate Commerce Commission, as a necessary pre- 
requisite to the realization of privately owned transportation service on 
the inland waterways of the country. Transportation Act, 1920 (U. S. 
(., Title 49, § 142), declares the definite policy of Congress to be ‘‘to 
promote, encourage, and develop water transportation, service, and fa- 
cilities in connection with the commerce of the United States.’’ Chicago, 
R.I. & P. Ry. vs. United States, 274 U. 8. 29, 36. In the light of the 
situation disclosed by this report and of the policy declared by the act 
just named, Congress evidently prescribed the course of procedure 
which § 3 (e) requires. 

Without attempting to lay down any general rule, but confining 
ourselves to the statute and case in hand, we accordingly hold that it was 
not essential, under the due process of law clause, that a hearing shou! 
be accorded in advance of the initiating order. It is enough that op- 
portunity was given for a full and fair hearing before the order became 
operative. Since no routes or rates were in existence when the order was 
made, that order constituted the preliminary step toward their crea- 
tion, equivalent, in essence, to an ex parte order on the carriers to show 
cause why the designated routes and rates should not be established. The 
effect of that order was simply to put upon the rail carriers the neces- 
sity, within a comparatively brief period, of either availing themselves of 
the right to file the routes and rates and appear and be heard in opposi- 
tion thereto (the operation of the order in the meantime being held in 
abeyance), or of suffering them to go into effect by default. The statute 
gives preference to the hearing and decision of the questions involved, 
and directs the commission to render a decision as speedily as possible. 
Congress evidently believed that the procedure thus prescribed would 
bring about an earlier settlement of the matter than otherwise would 
be the ease. The various steps to be taken constitute parts of the ad- 
ministrative process which must be completed before the extraordinary 
powers of a court of equity may be invoked. Porter vs. Investors Syndi- 
cate, 286 U. S. 461, 470-471. 

The constitutional question raised by appellees, therefore, vanishes 
from the ease, because the commission concedes and stands ready to 
grant every administrative procedural right that appellees are lawfully 
entitled to claim. If the preliminary order be erroneous in any particu- 
lar, it is susceptible of correction by the commission upon the hearing 
thus provided for. It will be time enough for appellees to seek the aid 
of a court of equity when they shall have fully availed themselves of 
this administrative remedy, and the commission shall have taken ad- 
verse action. Until then they are in no situation to invoke judicial 
action. , 

The provision of the statute which puts the burden of proof upon 
the carriers is not inconsistent with the due process clause of the Con- 
titution. New England Divisions Case, 261 U. S. 184, 199; Minn. & 
Mt. Lowis R. R. Co. vs. Minnesota, 193 U. 8. 53, 63. 
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2. The precise ground upon which appellees place their conten- 
tion that the statute is invalid as constituting a delegation of legislative 
power is not entirely clear. Undoubtedly, the statute furnishes a suffi- 
cient primary standard to govern the action of the commission; and this 
appellees do not dispute. Their contention, as set forth in their brief, is 
that the only rule of decision laid down in § 3 (e) is that the through 
routes, rates and differentials to be established must be reasonable and 
lawful, and ‘‘such reasonableness and lawfulness can be determined only 
by a full and fair hearing, and the establishment of rates and routes 
and differentials without such hearing constitutes necessarily an exer- 
cise by the Commission of pure legislative power.’’ Since the govern- 
ment and the commission concede that a full and fair hearing must be 
accorded before the order becomes effective, this objection to the statute, 
as a distinct ground, necessarily falls. Decree reversed. 


In a separate expression of views, Justice Stone, joined by Justices 
Brandeis, Roberts and Cardozo, said: 


I concur in the result. 

The statute, in words, authorizes the Commission to grant a hear- 
ing as to the reasonableness and lawfulness of the proposed rates and 
divisions, if complaint is filed, and the Commission has plenary power, 
upon consideration of the complaint, to postpone the effective date of 
the order and to suspend the rates after the order becomes effective. 
§§ 15 (7), 16 (6), Interstate Commerce Act. 

As respondents have failed to invoke these administrative remedies 
by filing a complaint with the Commission, it seems plain that their 
rights, constitutional or otherwise, have not been infringed, and I see no 
oceasion for speculation as to what the statutory duty of the Commis- 
sion may be in the event a complaint is filed, or to resort to concessions 
of counsel in brief and argument to define that duty, or to suggest that 
the statute falls short of constitutional requirements if it fails to com- 
mand the administrative action which it permits. The mere power, un- 
exercised, to withhold constitutional right is not a denial of it. It is 
enough that respondents have filed no complaint with the Commission 
designed to secure a hearing. Before administrative action which re- 
spondents may invoke, but have not, it cannot be said that there is any 
infringement of their constitutional rights to a hearing or to protection 
from the rates pending a hearing. Compare Pacific Telephone & Tele- 
graph Co. vs. City of Seattle, decided February 5, 1934; Porter vs. 
Investors Syndicate, 286 U. S. 461, 470, 471. 

Further, there is no intimation in the record that upon resort to 
the administrative remedies which the statute permits any relief to 
which respondents are justly and equitably entitled will be withheld. 
And there is no contention that the proposed rates will not yield a fair 
return or that they otherwise infringe constitutional rights. At most 
it appears that the interest sought to be protected is a prospective share 
in future traffic which it is feared may be diverted to the Barge Line, 
an interest to which the Constitution plainly affords no protection. 
Edward Hines Trustees vs. United States, 263 U. S. 148, 148; Atchison, 
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Topeka & Santa Fe Ry. Co. vs. United States, 279 U.S. 768, 780; Sprunt 
& Son, Inc. vs. United States, 281 U. 8. 249. Thus, regardless of what 
the statute commands, there is no such showing of threatened denial of 
a hearing or of injury to a property right as would warrant resort to 
the equity powers of a federal court. Vandalia Ry. Co. vs. Public Ser- 
vice Commission, 242 U. 8S. 255; United States vs. Los Angeles R. R., 
973 'U. S. 299, 314; White vs. Johnson, 282 U. S. 367, 373; Porter vs. 
Investors Syndicate, supra. a 

Mr. Justice Brandeis, Mr. Justice Roberts, and Mr. Justice Cardozo 
concur in this opinion. 


No. 586. New York Telephone Company v. Maltbie, et al. 

In this case, which was on appeal from the District Court of the 
United States for the Southern District of New York, the appeal was dis- 
missed by the following order : . 


‘*Per curiam: The District Court, specially constituted as re- 
quired by statute (28 U. S. C. 380), permanently enjoined, as con- 
fiseatory, the enforcement of the rate orders which are the subject 
of this suit. The injunction is unqualified. Appellant, having ob- 
tained this relief, is not entitled to prosecute an appeal from the 
decree in its favor, for the purpose of reviewing the portions of the 
decree fixing the value of appellant’s property as of the years 1924, 
1926, and 1928, and the rate of return to be allowed. The matters 
set forth in these portions of the decree are not to be regarded as 
res adjudicata in relation to subsequent legislative action by the 
Publie Service Commission in fixing rates for the future or in any 
judicial proceeding relating to such rates. The motion to dismiss 
the appeal is granted. Los Angeles Gas & Electric Corporation v. 
Railroad Commission, 289 U. S. 287, 304, 305; State Corporation 
Commission v. Wichita Gas. Co., 290 U. S. _--- (decided January 8, 
1934); Lewis v. United States, 216 U. S. 611, 612, 613; Anglo- 
American Provision Co. v. Davis Provision Co., 191 U. 8S. 376, 377, 
378; New Orleans v. Emsheimer, 181 U. S. 153, 154.’’ 


United States, Interstate Commerce Commission, et al v. State of Ohio, 
et al; and 

United States, Interstate Commerce Commission, et al v. Wheeling & 
Lake Erie Railway Co., et al. 


The Supreme Court of the United States, on February 12, 1934, va- 
cated a ‘‘stay’’ order issued by the three-Judge Court, which, although 
refusing to enjoin the order of the Interstate Commerce Commission, 
nevertheless stayed the enforcement and operation of the order for sixty 
days pending an appeal to the Supreme Court. A motion to vacate the 
Stay order was submitted and granted, although the appeal had not been 
docketed nor the record in the ease filed with the Supreme Court. The 
Court cited, in support of its action, Virginian Railway Co. v. United 
States, 272 U. S. 658, 672-675. 
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No. 787. Illinois Commerce Commission, et al v. United States of 
America, et al. 


This case is on appeal from the District Court for the Northern 
District of Illinois, the appeal being filed February 14, 1934. On March 
5, 1934 the Court granted a motion advancing the case and assigning it 
for oral argumert on April 30th. This case, generally known as the 
Chicago Switching Case, involves the order of the Interstate Commerce 
Commission of July 3, 1933 (195 I. C. C. 89), requiring rates and 
charges for intrastate switching of loaded cars in the Chicago Switch- 
ing District to be not less than the rate contemporaneously applied on 
interstate switching of loaded cars within that District. 
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Current Commerce Law Literature 


Recent Books, Legal Periodical Items and Annotations 
In the Field of Commerce Law. 


By CLARENCE A. MILLER, General Counsel 
The American Short Line Railroad Association. 


The Interstate Commerce Commission 


Authority of Interstate Commerce Commission Over Intrastate Rates. 17 
Towa Law Review 394 (March, 1952). 


Regulation by The Interstate Commerce Commission of Railroad Termi- 
nal Trucking Facilities. 32 Columbia Law Review 1373 (December, 
1932). 


Jurisdiction of The Interstate Commerce Commission Over Radio Broad- 
easting, by Philip H. Herrick, 1 George Washington Law Review 240 
(January, 1933). 


Supreme Court and Administrative Practices of the Interstate Commerce 
Commission. 46 Harvard Law Review 1006 (April, 1933). 


Special Interests and the Interstate Commerce Commission, by E. Pend- 
leton Herring, 27 American Political Science Review 738 (October, 
1933). 


Necessity For Preliminary Resort to the Interstate Commerce Commis- 
sion, by Clarence A. Miller, 1 George Washington Law Review 49 
(November, 1933). 


Rate-Making 


Burden of Proof In Rate Cases Involving Intereorporate Charges, by 
William E. Treadway, 31 Michigan Law Review 16 (November, 
1932). 


Utility Rate-Making In The Depression, by Joseph C. Swindler, 8 Journal 
of Land and Public Utility Economics 347 (November, 1932). 


Franchise Contracts and Utility Regulations, by Charles 8. Collier, 1 
George Washington Law Review, 172-198, 299-329 (January and 
March, 1933). 


Regulation of Public Utilities During The Depression, by David E. 
Lilienthal, 46 Harvard Law Review 445 (March, 1933). 


Valuation 
The Status of Reproduction Cost As A Method of Valuation For Rate- 


Making Purposes, by John K. Nelving, 38 Dickinson Law Review 
63 (October, 1933). 
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Railroad Reorganizations 


Reorganization of Railroad Corporations Under Section 77 of the Bank. 
ruptey Act, by Churchill Rodgers and Littleton Groom, 33 Columbia 
Law Review 571 (April, 1933). 


Recent Additions To the Bankruptcy Act, by John Hanna, 1 George 
Washington Law Review 448 (May, 1933). 


Railroad Reorganizations Under Section 77 of Bankruptcy Act, by H. B. 
Wilson, 19 American Bar Association Journal 665. 


The Railroad Reorganization Act, by Max Lowenthal, 47 Harvard Law 
Review 18 (November, 1933). 
Regulation of Interstate Motor Carriers 


Proposed Federal Regulation of Interstate Carriers by Motor Vehicle, 
by Karl Stecher, 17 Minnesota Law Review 1 (December, 1932). 


State Regulation of Interstate Motor Carriers, by Paul G. Kauper, 31 
Michigan Law Review 920-952; 1097-1111 (May and June, 1933). 


Publie Control of Contract Motor Carriers, by John J. George, 9 Journal 
of Land and Public Utility Economics 233 (August, 1933). 


Regulation of Interstate Motor Carriers in 1931-32, by John J. George, 


67 Umted States Law Review 293-301; 353-360 (June and July, 
1933). 


The Regulation of Motor Transportation, by John Byron MeCormick, 22 
California Law Review 24 (November, 1933.) 


Regulation of Motor Carriers, by William A. Fisher, 2 George Washing- 
ton Law Review 155 (January, 1934). 


Miscellaneous 


Justice Holmes and The Development of Administrative Law, by Hon. 
Clyde B. Aitchison, 1 George Washington Law Review 165 (Janu- 
ary, 1933). 


Mortgages of After-Acquired Railroad Property, by B. L. Klooster, 27 
Illinois Law Review 781 (March, 1933). 

Common Carrier’s Negligent Delay Plus Act of God, by Ralph S. Bauer, 
8 Notre Dame Lawyer 394 (May, 1933). 

Congressional Legislation Affecting Railroad Employees, by Leo J. Has- 
senauer, Notre Dame Lawyer, (May, 1933). 

The Emergency Railroad Transportation Act, 1933, by E. C. Goddard, 
31 Michigan Law Review 1112 (June, 1933). 

Interstitial Legislation by United States Supreme Court In Its Applica- 
tion of Federal Employers’ Liability Act, by Edwin F. Albertsworth, 
19 American Bar Association Journal 377 (July, 1933). 
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Administrative Discretion, by Henry Wolfe Bikle, 2 George Washington 
Law Review 1 (November, 1933). 


Consolidation of Interstate Railroads, by James Quarles, Virginia Law 
Review (December, 1933). 


Economic Foundations of the Regulation of Commerce, by Robert Elliott 
Freer, 1 Federal Bar Association Journal, No. 5, p. 25 (October, 
1933). 


State and Federal Regulation of Radio Broadcasting, by J. Warren 
Wright, 2 George Washington Law Review 13 (November, 1933). 


Annotations in “American Law Reports’’ 


Liability for freight charges as affected by delivery without collecting 
charge as stipulated or directed. 78 A.L.R. 926. [Supplementing 
24 A.L.R. 1163]. 


Duty of carrier as to routing of shipment unrouted by shipper as regards 
the amount of freight charges it may collect or retain. 78 A.L.R. 
1545. 


Carrier’s liability as affected by improper packing or preparation of 
goods for shipment. 81 A.L.R. 811. 


Carrier’s right or liability in respect of excess of lawful charge over 
charge understated where discrimination is forbidden. 83 A.L.R. 
245. 


Means of transportation contemplated by provision relating to freight 
rates in contract. 83 A.L.R. 1306. 


Aeroplanes and aeronautics. 83 A.L.R. 333-412. [Supplementing 69 
A.L.R. 316-339]. 


Regulation of carriers by motor vehicle as affected by interstate com- 
merce clause. 85 A.L.R. 1136. 


Condemnation of land for right-of-way for logging road as subjecting it 
to laws governing common carriers. 86 A.L.R. 547. 


What amounts to performance of conditions as to placement or spotting 
of cars as regards carrier’s right to demurrage. 87 A.L.R. 1034. 
Valuation—Taxation 


Valuation of property for purposes of taxation as evidence of value for 
other purposes. See: 17 A.L.R. 170, 84 A.L.R. 1485. 
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Official Citations and Law Review Case Notes on Cases 
Decided by United States Supreme Court, October Term, 1932, 
And Reviewed In Previous Issues of the BULLETIN. 


By CLARENCE A. MILLER, General Counsel 
The American Short Line Railroad Association. 


. New York Central Securities Corporation v. United States, 287 U.S. 
12, 77 L. ed. 138, 53 Sup. Ct. 45. [BuLuetin, January, 1933, p. 
15). 

1 George Washington Law Review 114 (1932). 
19 American Bar Association Journal 30 (1933). 


. Norfolk & Western Ry. Co. v. United States, 287 U. 8. 134, 77 L. ed. 
218, 53 Sup. Ct. 52. [Bunerin, January, 1933, p. 16]. 


5. Interstate Commerce Commission v. New York, New Haven & H. R. 
Co., 287 U. S. 178, 77 L. ed. 248, 53 Sup. Ct. 106. [BuLuer, 
January, 1933, p. 15]. 


1 George Washington Law Review 532 (1933). 
11 North Carolina Law Review 359 (1933). 


. Alton Railroad Company v. United States, 287 U.S. 2 
275, 53 Sup. Ct. 124. [Bu .uerin, January, 1933, p. 


1 George Washington Law Review 276 (1933). 


. United States v. Chicago North Shore & Milwaukee R. Co., 288 U. 8. 
1, 77 L. ed. 583, 53 Sup. Ct. 245. [Bunietm, August, 1933, p. 
13}. 

2 George Washington Law Review 107 (1933). 
27 Illinois Law Review 952 (1933). 


. Interstate Commerce Commission v. Oregon-Washington R. and 
Nav. Co., 288 U. 8. 14, 77 L. ed. 588, 53 Sup. Ct. 266 [BuLierin, 
August, 1933, p. 12]. 


2 George Washington Law Review 70 (1933). 
42 Yale Law Journal 747 (1933). 
33 Columbia Law Review 682 (1933). 
19 Virginia Law Review 611 (1933). 
27 Illinois Law Review 948 (1933). 
12 Oregon Law Review 217 (1933). 
46 Harvard Law Review 1301 (1933). 
31 Michigan Law Review 1173 (1933). 


526. Baltimore & Ohio Railroad Co. v. Brady, 288 U. S. 448, 77 L. ed. 
888, 53 Sup. Ct. 441. [BuLiet, August, 1933, p. 16]. 


1 George Washington Law Review 531 (1933). 
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410. United States v. Northern Pacific Railway Co., 288 U. 8. 490, 77 L. 
ed. 914, 53 Sup. Ct. 406. [Bunierin, August, 1933, p. 15]. 


499. Moffat Tunnel League v. Umited States, 289 U. S. 113, 77 L. ed. 
1069, 53 Sup. Ct. 543. [BunLerin, August, 1933, p. 15}. 


19 American Bar Association Journal 342 (1933). 


535. Transit Commission v. United States, et al., 289 U. S. 121, 77 L. ed. 
1075, 53 Sup. Ct. 536. [Bunierm, August, 1933, p. 17]. 


148. Interstate Commerce Commission v. United States ex rel Campbell, 
289 U. S. 385, 77 L. ed. 1273, 53 Sup. Ct. 524. [Bunuerin, 
August, 1933, p. 17]. 


32 Michigan Law Review 97 (1933). 


1. Texas and Pacific Railway Company v. United States, 289 U. S. 627, 
77 L. ed. 1410, 53 Sup. Ct. 768. [Bunietmn, January, 1933, p. 
14; August, 1933, p. 12]. 





